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PREFACE 


Greater attention is now paid in our Universities, as it 
indeed ought to be, to the study of the constitutional history 
of our country. In view of the introduction of the new 
constitution, the subject has also become one of absorbing 
interest to every citizen who takes some interest in public 
affairs. This book has been written with the hope that it may 
be found useful both by the student and the general reader. 
The subject has on the whole been treated chronologically 
period by period, but for the sake of clearness, a part of it 
relating to the growth of administration has been treated 
topically. A larger amount of space is devoted than is usual 
in books of this kind to the growth of the Indian national 
movement and its effect on the course of development of the 
constitution. The motives which impelled our rulers from 
time to time to grant one instalment of reforms after another 
to our country have also been analysed with care. The 
possibilities which the new constitution affords to India for the 
attainment of Swaraj by constitutional means and without 
resorting to direct action have been indicated in the last 
section of the book. References have been given at the end 
of each chapter to facilitate further study in the subject. 

My most sincere thanks are due to my teacher, Prof. 
M. Venkatarangaiya who ha^ kindly read the book in 
manuscript and made important suggestions for its improve¬ 
ment. 


Waltair, 
2nd June, 1938. 


K. V. PUNNAIAH. 
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CHAPTER 1 


THE EAST INDIA COMPANY AS A TRADING BODY 

When in the middle of the 15th century the Ottoman Turks'' 
invaded and occupied the territories round about the Levant, 
European commerce with the East which had to pass through 
these countries came to a standstill. The trade with the Indies 
was so highly prized by the Europeans that this check in the 
eastern Mediterranean soon set them on the discovery of an 
ocean-route to India. After many difficulties, the Portuguese 
discovered a new route to India by the Cape of Good Hope. 

It was also in an attempt to find a new route to India that 
Columbus accidentally discovered the New World for Spain. 
This resulted in an intense rivalry between Portugal and Spam 
(fer, it was then thought that Columbus discovered the Indies) 
and the claims of the two countries were adjusted by Pope 
Alexander’s Bull of 1493 and by the Treaty of Tordesillas in 
1494 which drew a line of demarcation from the north pole to 
the south pole 370 leagues west of the Cape Verde Islands 
and assigned all that lay to the east of the line to Portugal and 
all west to Spain. This international settlement based on 
IDriority of discovery was for a time respected by other natioxia 
JUike the English v/ho therefore made many fruitless attempts to 
reach India by a north-western or north-eastern passage which 
they could call their own. JThe.events of the Reformation era— 
the rebellion of the Netherlands against Spanish rule, the hostility 
between England and Spain which culminated in the Spanish 
Armada, and the conquest of Portugal by Spain in 1580 helped 
in breaking the Catholic monopoly of the eastern trade. The 
EXitch beg^' to send expeditions to the east, thus carrying 
their war against Spain (as Portugal was now dependent on 
Spain) into the eastern waters. The English had no wish to be 
left behind in this race, and on September 22, 1599, a number 
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of prominent London merchants held a meeting in Founder’s 
Hall with the Lord Mayor in the chair and they petitioned the 
Queen to incorporate them into a company ’ for that trade 
with the Indies being so remote from hence, cannot be traded 
but in a joint and united slock/ Queen Elizabeth was then 
engaged in negotiations for a peace with Spain and it was only 
when these failed that she granted their request. On Decem¬ 
ber 31. 1600, the Queen granted a charter incorporating the 
petitioners under the name of ‘ the Governor and Company of 
Merchants trading into the East Indies.’ 

The charter vested the management of the Company’s 
business in a Governor and twenty-four ‘ Committees.’ to be 
elected annually at the general body meeting called the 
’ General Court.’ The twenty-four ‘ Committees ’ were indivi¬ 
duals (i.e., Committee-men) and not bodies, and their meeting 
was known as the * Court of Committees.* These Committees 
later on came to be known as the ‘ Directors ’ and their 
^ Court of Committees ’ as the ‘ Court of Directors/ 

The Company that was thus constituted was a regulated 
company in the process of transformation into a joint-stock 
company. The regulated company developed out of the 
medieval trade guild. When a monopoly or privilege was 
secured by a regulated company, no one who was not a member 
was allowed to follow the trade and participate in its benefits. 
The corporate body laid down rules and regulations as to the 
carrying on of the trade by its members and enforced them on 
iis members by inspection and by fines and penalties. One 
could not become a member of that body by buying a share 
in its joint stock or capital, for it had no such joint stock, but 
by a number of other ways, e.g,, by payment of an entrance- 
fee, by apprenticeship or service, by inheritance or by presen¬ 
tation. In one important particular the East India Company 
differed from a regulated company. In a regulated company, 
each member could trade to as great an extent as his resources 
permitted, provided he observed the regulations made by the 
corporate body. This individual initiative was never allowed 



QUEEN ELIZABETH’S CHARTER 


3 


to a rnember of the East India Company. He could not trade 
separately on his own account but had to join with a group of 
other members in contributing capital to a voyage. The 
voyages were arranged and the trade was conducted by the 
Court of Committees on behalf of each group of subscribers. 
In this we can see the germ of the later joint stock company. 

Queen Elizabeth granted to the Company the exclusive 
privilege of trading between the two geographical limits—^the 
Cape of Good Hope and the Straits of Magellanr—for. a period 
of 15 years, subject to a power of determination on two years* 
notice if the trade was found unprofitable to the realm. The 
charter empowered the Company to make by-laws, ordinances, 
etc., for the good government of the Company and its servants, 
and to punish offences against them by fine or imprisonment. 
These laws and punishments were to be reasonable, and were 
not to be repugnant or contrary to the laws, statutes and cus¬ 
toms of the realm. 

The grant of an extensive monopoly of trade to the East 
India Company may appear contrary to our modern notions of 
freedom of trade. But it had its justification in the circumstances 
of the time. In those days maritime trade with distant 
countries like India was hazardous, owing to European trade 
rivalries, the general insecurity of the sea-routes infested as 
they were by pirates, and the necessity to secure concessions 
of trade from the native rulers. ' International law and 
diplomacy were still undeveloped and it was only by granting 
extensive powers and privileges to a company that a state 
could protect its traders and develop its trade in those distant 
lands. 

Tbe first half of the 17th century was full of difficulties to 
the Company. It no doubt secured a renewal of its charter 
from King James I in 1609 which continued its privileges in 
perpetuity subject to the proviso that they could be withdrawn 
after three years* notice. But the Company did not receive any 
support from his son, Charles 1. It was during the latter’s reign 
that the rivalry between the English and the Dutch companies 
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gjlminated in the massacre of Amboyna (1623) and the English 
King did nothing to set right the wrong done to it. He even 
caused great injury to the Company and its trade by granting a 
licence to trade with the East Indies to an association headed 
by Sir William Courten. For the piracy committed by a ship 
sent by this association, the Company’s factors at Surat were 
thrown into prison. 

grievances of the Company were at last remedied by 
Cromwell. He carried on war against the Dutch, and by 
the Treaty of Westminster. 1654, which closed the war, he 
exacted from the Dutch £85,000 as compensation to the 
Company for the Amboyna massacre. Of this sum, Crom¬ 
well took £50,000 as a ‘ loan ’ to defray the expenses of the 
war. He was also responsible in bringing abcut an important 
change in the constitution of the Company. Till 1612, the 
Company had traded on the system of * separate voyages ’ 
under which a group of members contributed to the capital 
of each voyage and took back their capital with profits as 
soon as the voyage was completed. After 1612, they began 
to contribute capital, not for a single voyage, but for a series 
of voyages or for a period of years. Under this system, there 
were * many joint stocks ’ which caused much confusion, as 
they necessitated keeping separate accounts for each stock. 
Cromwell granted a charter to the Company in 1657 amal¬ 
gamating the various joint stocks into one united and perma¬ 
nent joint stock. He also ended the rivalry between Courten’s 
Association and the Company by uniting them both into one 

wWith the Restoration, the Company entered on a period 
of unprecedented prosperity. Under the dominant influence 
oi Sir Josiah Child, the Company became a thoroughly royalist 
corporation and Charles granted no less than 5 charters to the 
Company during his reign, investing it with many * sovereign 
powers.’ The Charter of 1661 recognised the joint-stock 
principle by giving one vote in the general court to a member 
'or each share of £500 stock held by him. It also granted the 
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Company large powers of government. It authorised the 
Governor-in-Council of each factory in India to judge all 
persons ullJer them in all causes, civil and criminal, according 
to English law. It empowered the Company to erect fortresses 
and garrison them> to send ships of war, men and munitions to 
their settlements and to make war and peace with non- 
jr “Christian powers in the East. In 1669, Charles transferred 
^Bombay which he got as a dowry from the Portuguese, to the 
Company for an annual rent of £10 and granted a charter 
authorizing the Company to make laws for the good govern¬ 
ment of Bombay, to exercise judicial powers over its inhabi¬ 
tants, and to exercise martial law during rebellion, mutiny or 
war. Another charter of 1683 empowered the Company to 
make war and peace with heathen nations in Asia, to raise 
armies for the defence of their settlements and to exercise 
martial law in limes of rebellion or war. It also made provi¬ 
sion for the establishment of an admiralty court at such places 
as the Company might direct consisting of a judge learned in 
civil law and two assistants, appointed by the Company. 

; James II was no less liberal than his brother in granting 
powers and privileges to the Company. In 1686, he granted a 
^charter empowering it to raise naval forceps and exercise inartial 
■ law over them in time of war, to coin money in their forts, and 
tc establish admiralty courts. In 1687, he delegated to the 
Company the royal powers to establish a municipality and 
Mayor’s court at Madras. 

Thus during the Restoration period, the Company 
obtained military and judicial powers, and was thus being 
transformed, as Sir Josiah Child triumphantly declared at the 
time, from a body of ‘ mere trading merchants ’ into * the condi¬ 
tion of a sovereign state in India.’ The Company was now in 
a fighting mood and their despatches to Fort St. George in 
1687 and to Bombay in 1689 announce their determination 
to * establish such a Polity of civil and military power and 
create and secuie such a large revenue as may be the founda¬ 
tion of a large, well-grounded, sure English dominion in India 
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for all time to come/ The war which the Company declared 
against the Mughal Emperor in pursuance of this policy ended 
in disastrous failure and in a humiliating peace in/1690, but 
these resolutions are pointed out by historians as an uncons¬ 
cious prophecy which has now been fulfilled beyond the 
expectations of their authors. 

The Revolution of 1688 was a severe blow to the Com¬ 
pany. Secure in royal favour, Sir Josiah Child had made the 
Company a close corporation. Its great and continued pros¬ 
perity roused the jealousy of a large number of merchants who 
were determined to break down its monopoly. They now 
formed themselves into an association, which came to be 
known as the New or the English Company. Both the New 
and the Old companies presented petitions to Parliament, and 
on the report of a Committee, the House of Commons resolved 
in 1691 that the trade with the East Indies was beneficial to 
the Nation and could be best carried on by a joint-stock com¬ 
pany possessed of exclusive privileges. They wanted to 
increase the capital of the Old Company and unite the New 
Company into it. But Sir Josiah Child refused to agree to these 
terms, and thereupon the Commons presented an address to 
His Majesty requesting him to give the three years’ notice to 
the Old Company terminating its privileges and issue a charter 
to the New Company. 

The Old Company soon found itself in a highly critical 
position. By failing to pay on the due date a tax that had 
been recently imposed on the capital of joint-stock companies, 
it forfeited its charter and might be asked to wind up its busi¬ 
ness at any time, even without the three years’ notice. Sir 
Josiah Childj by lavish bribes to the king’s ministers, secured 
a new charter in 1693 confirming its privileges, subject to 
certain regulations that would be imposed later on. These 
regulations increased the capital of the Company by the addi¬ 
tion of £744,000, gave one vote to each holder of £1,000 stock 
and limited to £10,000 the total amount of stock that any one 
member could hold. The Governor and Deputy Governor 
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must be holders of £4,000 stock and a Committee, of £1,000 
Slock. (A charter of 1698 reduced the voting qualification m 
the general court to £500, limited the number of votes which 
any one member could exercise to 5, and raised the qualifica¬ 
tion of a Committee to £2,000). The Governor and Deputy 
Governor were not to continue in office for more than two 
years. The privileges of the Company were to continue for 
21 years, but could however be withdrawn at any time after 
three years’ notice. 

Soon after the renewal of its charter, the Company pro¬ 
cured the detention of a ship called the Re dbri dge^ in the 
Thames, suspected to be bound for the East Indies. The ques¬ 
tion was brought up before Parliament. The House of 
Commons resolved themselves into a Committee, and after 
hearing both the sides, declared that the detention of the 
ship was illegal. In January 1694, the House passed a famous 
resolu tion * that all the subjects of England have equal right to 
tra3e to the East Indies unless prohibited by Act of 
Parliament.’ 

The struggle between the two companies came to a head 
in 1698 when the Old Company offered the state a loan of 
£700,000 at 4 per cent, interest in return for a confirmation of 
its privileges by Act of Parliament, while the New Company 
agreed to give £2,000,000 at 8 per cent. The state was in need 
of the larger sum and Montagu, the Chancellor of the Ex¬ 
chequer, fell in with the New Company’s proposals. The Act 
that was passed in 1698 constituted all those persons or bodies 
who contributed to the loan of £2,000,000 to the state into a 
new body corporate under the name of the * General Society,’ 
to which was granted the monopoly of trade with India. Each 
member of the General Society could trade separately on his 
own account to the extent of the amount he subscribed to the 
loan. The Act also provided that if they so wished, all or any 
of them could join together into a joint-stock company under 
a royal charter and trade in common. The majority of the 
members were soon incorporated by royal charter into a joint 
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stock company under the name of the ‘ English Company trad¬ 
ing to the East Indies.* The constitution of the English 
Company was modelled on that of the Old or London Company, 
but its governing body was now called the * Court of Directors * 
instead of the * Court of Committees.’ 

The constitution of the New Company did not bring the 
struggle between the two companies to a close. The Old 
Company’s privileges would expire only after three years. It 
had secretly subscribed in the name of its treasurer, John Du 
Bois, £315,000 to the £2,000,000 loan and therefore it could 
trade even after 1701 as a member of the General Society to 
the extent of its contribution. By a private Act of Parliament, 
it secured the right to continue as a corporation until the whole 
loan was repaid by the state. The New Company having 
given away all its capital as a loan to the state found great 
difficulty in raising sufficient money to carry on its trade. The 
Old Company was in a much stronger position, being in 
possession of factories and settlements and having experienced 
servants to carry on its trade. TTie servants of the New 
Company were worsted in the struggle with the servants of 
the Old Company in India and it appeared that the competi¬ 
tion between the two was likely to end in the ruin of both. 
The prospect of a foreign war on the question of the Spanish 
Succession impressed upon them the need to end the ruinous 
! struggle. At last in 1702 an agreement was arrived at between 
the two companies which took the legal form of an Indenture 
Tripartite between Queen Anne and the two companies. 
According to this agreement, 24 managers were to be elected, 
12 by each company, to conduct their trade jointly ; each 
company was to clear all its debts and wind up its 
separate business within 7 years ; and at the end of that 
period, they were to unite into one company and there¬ 
after carry on trade under the charter of the English 
Company. 

f Difficulties were experienced in carrying out the settle¬ 
ment, and an Act of Parliament was passed in 1708 empower- 
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ing Lord Godolphin to settle the differences and continuing 
the privileges of the company till 1726, on condition that it 
gave a loan of £1,200,000 to the Exchequer without interest. 
Lord Godolphin gave his famous award on 29th September, 
1708, equalizing the capital of the two companies and settling 
other differences between them. The New Company that thus 
came into existence came to be known as * The United 
Company of Merchants of England trading to the East Indies.’ 

The Government and Organisation of the Company’s 
Factories in India. 

During all these years, the Company was gradually grow¬ 
ing in power and strength in India itself. It was already in 
possession of the three factories and settlements at Bombay, 
Madras and Calcutta, the bases from which its power grew 
and expanded inland. With the development of the Company 
from the position of a trading body to the condition of a 
dependent sovereign state ’ also went on the process by which 
the government and organization of the factory came to be 
gradually adapted, with the necessary modifications, to the 
government and administration of a vast country. The term 
Presidency which still clings to the three premier provinces 
of India and the form of government by ‘ Governor-in- 
Council can be traced back to this period. It is therefore of 
interest to know something of the government and organisation 
of the factory and its relations with the neighbouring Indian 
rulers of the day. 

The Company’s factory in India was generally a fortified 
place, having within its enclosure the warehojs^s, offices and 
houses of the small colony of merchants. The servants of the 
Company were classified into writers, factors and merchants. 
They all lived together as in a medieval college or monastery 
and had their boarding and lodging at the Company’s charge. 
They were promoted from grade to grade according to 
seniority on a regular time-scale and had opportunities to rise to 
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the highest offices in the Company’s service as chiefs of sub¬ 
ordinate factories or members of the council. Their salaries 
however were extremely small, a writer getting only £10 per 
I annum, a factor £20 and a rtierchant £40. But they were 
allowed, by the terms of their indentures, to trade and traffic 
freely on their own account from port to port in India, and it 
was for this coveted privilege and not for the petty salaries 
that the young English adventurers offered themselves for 
service in a country so far away from their native land. This 
arrangement was economical to the Company and profitable 
to its servants and worked well so long as the Company remain¬ 
ed purely a commercial body, but later when the Company 
became a territorial power in India, the system degenerated 
into the worst form of tyranny. 

The factory was governed by a President or Governor-in- 
Council. The members of the council were generally taken 
from among the senior merchants of the Company. The 
Governor, even though he was the executive head of the factory, 
was simply in the position of the president of a committee and 
had no powers apart from his council. We have an expression 
of the views of the Directors on the position of the Governor 
and his relation to the council in a despatch they sent to St. 
Helena in 1718. ‘ The Governor is entrusted by us, in the 
first place, to see all our orders are obeyed ; we appoint a 
council to join with him therein, and to give their opinion each 
of them in all matters that come before them ; the Majority of 
votes are to determine every question. . . . The whole council 
when assembled are to judge of the management of each 
member, the Governor as well as the rest, for he is but one 
though chief, and if they find anything done or intended 
against our interests or orders, they are to remedy or prevent 
it, or else must bear the blame. In the absence of councils, 
the Governor is to have the general care of all things, but as 
councils must frequently meet and all the members are to be 
present when health will permit, we direct positively that the 
council do meet once a week, and oftener, if occasion.’ The 
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council was thus intended to act as a check against the Gover¬ 
nor and there was indeed some justification for this suspicion, 
as in those days of long distances and defective means of 
communication it was easy for a Governor or Commander (as 
it sometimes happened) to rise in rebellion or defy the 
authority of the Directors. But here also, as we shall see, the 
system proved to be utterly unsuitable when at a later time the 
Company became a sovereign power and its servants were 
called upon to shoulder heavier responsibilities. 

The Company derived the power and authority which It 
exercised in its settlements from two different sources—the 
British Crown and Parliament in England and the Mughal 
Emperor and other native rulers in India. This can be illustrated 
from a comparison of the different positions held by the Company 
in the 17th century in each of its three principal settlements— 
Bombay, Madras and Calcutta, Bombay was ceded by the 
Portuguese to King Charles II as part of the dowry of their 
princess, and was subsequently transferred to the Company by 
the English King in 1669. Here the Company exercised its 
power as the representative of the English Crown. The charter 
of 1669 granted to the Company full powers of sovereignty— 
to fortify and defend the place, to levy taxes, to coin money, to 
administer justice etc.—over all the inhabitants, English as well 
as Indian, for all the inhabitants of Bombay were subjects of the 
English Crown. 

But its position at Madras was different. Madras was 
granted to the Company by the local Raja (1639) and the 
Company was empowered to fortify the place, to coin money, 
to administer justice etc., on condition that it paid to him half 
the customs revenue of the port, which was later on (in 1672) 
commuted by the then suzerain, the Nawab of Golkonda, for a 
rent of 1200 pagodas. Here the Company ruled over both 
Englishmen and Indians but its authority over the former was 
derived from the royal charters, while its power over the latter 
was derived from the grant of the local Raja or Nawab. Again, 
even though the Company was allowed to have a mint of its 



12 EAST INDIA COMPANY AS A TRADING BODY 

/ 

own at Madras, the coins that were minted had to bear the 
particular stamp or superscription of the suzerain power. 

The Company’s position at Calcutta resembled that at 
Madras. Here it had purchased the Zamindari of the three 
villages which came to be known as Calcutta. Over English¬ 
men, the Company exercised authority which was derived 
from the royal charters. The Mayor’s Courts established at 
Calcutta by the charters of 1727 and 1753 were limited in their 
jurisdiction to British subjects. As Indians were not British 
subjects, they were not subject to the jurisdiction of these 
courts. In some respects, the Company’s position at Calcutta 
was even inferior to that at Madras. Down to 1757, it had no 
right to mint coins at Calcutta. Again, even though it exercised 
civil and criminal jurisdiction over Indians in its Zamindari 
court, capital sentences had to be confirmed by the Nazim of 
Murshidabad before they could be executed. Thus, in 1754 
in one case, in which 11 persons were condemned to death on 
a charge of murder, two of them who were Christians were 
executed, but the rest who were Muhammadans were kept in 
prison, without being executed, for fear of the Nawab’s wrath. 
It was only after the battle of Plassey that this position was 
completely changed. 
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CHAPTER II 


DOUBLE GOVERNMENT IN BENGAL (1767—72) 

With the victory at the battle of Hassey in 17^, the East J 
India Company became the d[c_iacfo._SC)ivereign of Bengal,! 
Bihar and Orissa. A body of traders thus suddenly found^ 
themselves in possession of vast territories in a distant country, 
and their servants, too far away for effective control by their 
masters, could not resist the temptation to enrich themselves 
by abusing their political power. They set up and pulled 
down puppet Nawabs at their pleasure. Mir Jaffar who was 
raised to the throne in 1757 was deposed in 1760 to make place 
for his son-in-law Mir Kasim, and the latter was driven from 
his throne in 1763 and Mir Jaffar was again restored. On the 
death of Mir Jaffar in 1765, his illegitimate son Naim-ud- daula 
was placed on the musnad in preference to his legitimate 
grandson. These revolutions were profitable both to the 
Company and to its servants. Mir Jaffar granted the Twenty- 
four Parganas to the Company in 1757 and Mir Kasim ceded 
the districts of Burdwan, Midnapur, and Chittagong in 1760. 
The Governor and Councillors and the officers of the army 
got large sums of money as presents from each new Nawab. 
The treaty made with Najm-ud-daula was especially dis¬ 
creditable, as the Governor and Council took these bribes in 
utter defiance of the express orders of the Directors prohibiting 
them. That treaty was also remarkable for the fact that the 
Company nominated Muhammad Reza Khan as Naib Nazim 
(or Deputy to the Nawab) whom the Nawab undertook not to 
dismiss without the consent of the Company. This clearly 
demonstrated that the Nawab was a non-entity and that real 
power had passed into the hands of the Company’s servants. 
The break-down of the country government and the conscious¬ 
ness of their own power encouraged the Company’s servants 
to amass large fortunes within a short time by the abuse of 
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their power. They defrauded the Nawab*s treasury by claim¬ 
ing exemption from the payment of tolls on the goods they 
bought and sold, on their own account and ruined by unfair 
competition the Indian merchants wh<>-h to pay these dues. 
They terrorized the helpless people into buying and selling 
goods at such prices as they were pleased to name. Thi|s the 
country groaned under the tyranny and pppression of these 
merchant adventurers who possessed the power but professed 
no responsibility for the welfare of the people. 

Clive was sent to Bengal a second time in 1765 as Governor 
and Commander-in-Chief, invested with extraordinary powers 
and assisted by a Select Committee of four members. During 
his short stay of 18 months in Bengal (1765—67), he carried out 
a series of reforms in the civil and military government of the 
Company. He forced the Company’s servants to enter into new 
covenants with the Company undertaking not to take presents. 
He reduced the double batta or extra-allowances of the army 
ofRcers and bore down their opposition with a strong hand. 
But he did not think that as Governor of Bengal, he had any 
responsibility for the welfare of the people. This is evident 
from the arrangements he made to regulate the internal trade 
of the country. He prohibited the Company’s servants from 
trading singly each on his own account, but formed them into 
a trading society with monopoly of trade in salt, betel-nut and 
tobacco and assigned its profits to them in shares proportionate 
to each person’s rank. He was certainly right when he wanted 
to put an end to corruption by increasing the salaries of the 
servants, which were pitifully low, but he was wrong in the 
means he adopted to secure that end in that it did not do 
away with the root cause of the evil—the monopoly of Internal 
trade. The Directors saw this and they ordered him to abandon 
his scheme and throw open the trade to all people. Clive 
suspended the orders of the Directors and persisted in his 
policy, declaring that the servants of tho Company should be 
suitably rewarded for their services."^ The Directors auJast 
came to see the force in this contention and when they abolish- 
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ed the trading society in 1768, they also allowed to their 
servants lYi per cent, commission on the net revenue collections 
of their territories. 

The other great achievement of Clive’s Governprship of 
Bengal was the acquisition of the Diwani (or revenue adminis¬ 
tration) of Bengal, Bihar and Orissa. The victor of Plassey 
was also the first to see the advantage of securing these terri¬ 
tories to the British Crown, as ‘ so large a sovereignty may 
possibly be too extensive for a mercantile company.’ So early 
as 1759, he wrote to Pitt (later. Earl of Chatham) suggesting 
such a course, but Pitt was not prepared to take the step at 
that time. The revolutions in Bengal and especially the 
recent war with Mir Kasim brought home to Clive’s mind the 
necessity of taking some such step by the Company to put an 
end to these ‘ perpetual struggles for superiority ’ between the 
Nawabs and the Company’s servants and to prevent in future 
a recurrence of these revolutions which gave occasion for so 
much of corruption. He wrote from Madras (while still on his 
way to Bengal), ‘ We must indeed become Nabobs ourselves, 
in fact, if not in name ; perhaps totally so without disguise ; 
but on this subject 1 cannot be certain until my arrival in 
Bengal.* He heard at Madras that the war with Mir Kasim 
had already been concluded by the decisive battle of Buxar, 
the fugitive Mughal Emperor Shah Alum was in a position of 
dependence on the Company, and that Nawab Najm-ud-daula 
was a pensioner of the Company without even the right to 
appoint his own minister. Soon after he arrived in Bengal, he 
came to a decision as to the policy he should follow with 
regard to * the form of government.’ The titular Mughal 
Emperor was anxious to get something as tribute by conferring 
the Diwani on the Company and had indeed been making re¬ 
peated offers of it to the Company since 1758. Clive now nego¬ 
tiated for it and the Emperor issued a firman granting the Diwani 
of Bengal, Bihar and Orissa to the Company. * As the said 
Company are obliged to keep up a large army for the protec¬ 
tion of the Provinces of Bengal, Bihar and Orissa,* the Elmperor 
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in his graciousness was pleased to grant to them ‘ whatsoever 
may remain out of the revenues of the said Provinces, after 
remitting the sum of twenty-six lakhs to the royal Circar and 
providing for the expenses of the Nizamat.* 

At the time when the Mugh al^ Emp ire was a reality, the 
Emperor used to appoint the Subahdar (or Nazim) and the 
Diwan to carry on the administration of a Province (Subah) in 
his name and under his orders. The Subahdar was the 
Governor of the Province and the Commander of the forces, 
and had to maintain peace and order within the Province and 
defend it against rebellion or invasion. The administration of 
criminal justice and the punishment of crime were carried out 
by him with the aid of his own officers, the faujdars. The 
Diwan was the head of the finance department, and with the aid 
of his own officers carried on the collection of the revenues, 
decided civil and revenue disputes among the people, paid 
the expenses of the Nizamat and transmitted the remainder 
to Delhi. The Diwan was intended to act as a check on the 
Subahdar. This system continued only so long as there was 
a strong Emperor at Delhi and it collapsed as soon as the 
Empire became weak. The Subahdar became a sovereign in 
his own Province and the Diwan sank to the position of a 
servant under him. The grant of the Diwani to the Company 
in ^765 wjw of the old astern... But theje 

was an air of utter unreality about the whole transaction, ^ 
the grant was made by an Emperor who had no empire and 
the Company which became the Diwan also maintained the 
army and acted as the guardian of the Nawab. The Diwani 
was in fact a fiction which Clive conjured up to legalize and 
regularize the position of the Company as the de facto power 
in the country without however assuming the responsibilities :jf 
government. Muhammad Reza Khan who had been appoint¬ 
ed by the Company to carry on the administration of the 
country in the name of the Nawab was now appointed as Naib 
Diwan also to collect revenues and administer civil justice in 
the name of the Company. This position was approved by 
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the Directors who were gjad to pluck the fruit without water¬ 
ing the plants. In their letter dated May 17, 1766, they wrote 
thus: * We conceive the office of Diwan should be exercised 
only in superintending the collections and disposal of revenues ; 
which, though vested in the Company, should be officially 
executed at the Durbar, under the control of the Governor and 
Select Committee .... The administration of justice, the 
appointment of officers. Zamindars. in short whatever comes 
under the denomination of civil administration, we understand 
to remain in the hands of the Nawab and his ministers.’ 

The Directors were thus most unwilling to assume any 
responsibility for the government of the country. They were 
only a mercantile association, primarily interested in their 
profits, and so were afraid that responsibilities of government 
might consume all their profits. They were also conscious of 
their lack of an efficient civil service to carry on the adminis¬ 
tration of the country. Their servants were mere merchants 
without any knowledge of the actual work of administration. 
More than either of these was their fear that such a step would 
rouse the jealousy and opposition of the other European 
Nations in India and would be sure to involve them in legal 
complications with the Government at Home who might put' 
an end to the anomaly of a trading association becoming a 
territorial sovereign. Clive protected the Company from both 
these dangers by concealing its territorial acquisitions under 
the legal camouflage of the Diwani. The fiction of the Diwani 
was an artifice which he made use of to throw dust into the 
eyes of the British Government at Home and of other European 
Nations in India who might otherwise have objected to such 
an aggrandisement. In his parting message to the Select 
Committee (January 16, 1767), he gave his reasons why they 
should seem to venerate the Nawab*s authority, eventhough 
nothing remained to him but * the name and shadow* of it. 

* To appoint the Company’s servants to the office of collectors, 
or indeed to do any act by any exertion of the English power, 
which can easily be done by the Nabob at our instance, would 
F. 2 
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be throwing oflF the mask, would be declaring the Company 
Soubah of the Provinces. Foreign nations would immediately 
take umbrage ; and complaint preferred to the British Court 
might be attended with very embarrassing consequences/ 
This policy, conceived in the interests of the Company, was 
the worst that could have been devised for the government of 
country. The Company was interested only in the collection 
if the revenues, but not in the welfare of the people under 
their charge. The ‘ Nawab’s government.* because of its 
weakness, was not in a position to protect the people against 
the oppression practised by the Company’s servants. 
Political power divorced from administrative responsibility was 
leading the country into utter ruin and chaos. ‘ It must give 
pain to an Englishman to have reason to think * wrote Richard 
BechefJ Resident at Murshidabad (July 8, 1769) * that since the 
accession of the Company to the Dewanee, the condition of 
the people of the country has been worse than it was before/ 
This was an unimpeachable testimony as to the failure of the 
* double government ’ in Bengal. 

This position of course could not last long. Tie Company 
v/as gradually driven by the force of circumstances to take pp 
some responsibility for the government of the country. The 
Directors were getting dissatisfied with the revenue they were 
receiving and they suspected that a large part of it was perhaps 
being intercepted on the way by their native agents whom 
they could neither trust nor do without. It was to solve this 
difficulty that Englishmen were sent out in for the first 

time to the districts as ‘ supervisors,’ charged wim“the duty of 
supervising the assessment and collection of revenue and of 
acquiring all the necessary information with regard to them. 
The experiment was a failure. Convinced at last of the 
futility of such half measures, the Directors decided in 1771 
‘ to stand forth as Diwan, and by the agency of the Company’s 
jservanta, Iq take upon ourselves the entire care and manage¬ 
ment of the revenues.’ To Warren Hastings, who was soon 
afterwards appointed Governor and President of Fort William, • 
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fell the task of giving effect to this resolution. He removed 
the Naib Diwans (Muhammad Reza Khan in Bengal and 
Shitab Roy in Bihar) from their offices and formed a plan for 
the collection of the revenues and the government of the 
country. The President and Council constituted themselves into 
a Board of Revenue and the Khalsa or Exchequer and the 
Treasury were transferred from Murshidabad to Calcutta, The 
supervisors ’ were turned into * collectorsJ—the name 
denoting their "hew duties—^who were assisted in their work 
by native officers called ‘ diwans.* Arrangements were also 
made for the more efficient administration of justice. Two 
courts were establish^ in each district, one a civil court called 
the Diwani Adalat, which was presided over by the Collector, 
assisted by native officers, and the other a criminal court, the 
Faujdari Adalat. which was presided over by the Kazi, Mufti 
and two Maulvis under the superintendence of the Collector.^ 
Appeals from these courts were allowed to two superior 
courts, established at the^ chief seat of government, known as 
the Sadr Diwani Adalat^nd the Sadr Nizamat Adalat'^^ect- 
ively. The former was presided over by the Governor and 
Council, assisted by the diwan of the Khalsa and other native 
officers, and the latter, by the Darogah-i-adalat (an officer 
appointed by the Governor and Council acting on behalf of 
the Nazim), assisted by the head Kazi and Mufti and three 
eminent Maulvis and working under the superintendence and 
control of the Governor and Council. Eventhough there was 
still the phantom of a Nawab at Murshidabad now and for § 
long time to come, these measures may be taken as putting 
an end to the system of ‘ double government ’ in fact, though 
not in name, and as laying dowii the foundations for the! 
development of a new system of administration in India. Mill 
^tly characterises this assumption of responsibility by the, 
Company as in the nature of a revolution—a revolution entire¬ 
ly differejit frorn all the previous ones. * The transition from 
Hindu to Muharnniadan masters had only changed the hands 
by which the sword was wielded, and favours were dispensed ; 
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the machine of government* still more the texture of society* 
underwent but feeble alterations/ This revolution was indeed 
much bigger and more important than any previous one, since 
it was destined to bring about profound and far-reaching 
changes in the system of our government and the texture of our 
society. 

References 

Firminger : Historical Introduction to the * Fifth Report/ 
Chapters I and VIIl. 

MoNCKTON Jones : Warren Hastings in Bengal. 1772— 
1774. Chapters HI. V. VI. IX and X. 

The Cambridge History of India, Vol. V, Chapters IX 
and XI. 

Mill (Ed. by Wilson) : The History of British India* 
Book IV, Chapters V and VII ; Book V, Chapter I. 

Ramsay Muir : The Making of British India. Chapters 
II and III. 

Keith : Speeches and documents on Indian Policy, Vol, I, 
Nos. 3, 4, 5 and 6. 



CHAPTER 111 


THE REGULATING ACT, ITS DEFECTS 
AND REMEDIES 

The ‘ double government ’ in Bengal soon produced a 
' double government’ at Home. What should be the posi¬ 
tion of the Company in relation to the State was the question 
that now came prominently before the pulbic. It was an 
established principle of English constitutional law that no 
subject could acquire territories save for his sovereign. The 
simplest answer to the question therefore might have been 
that suggested by Cliye in his letter to Pitt in 1 759, that the 
Crown should take over the territories then in the possession 
of the Company. To I^^however the whole question appear¬ 
ed not simply as a question of constitutional law but one of 
policy. ‘He said the Company were not proper to have it, 
nor the Crown, for such a revenue would endanger our 
liberties.’ The Company now tried to evade the legal issue 
by pleading that it acquired no territories at all, but only a 
right to collect revenues in certain territories as an officer of 
the Mughal Emperor. The British statesmen were in no haste 
to annex its territories as they fully realised the difficulties 
involved in such a policy. But neither could they keep quiet, 
leaving the Company as it was uncontrolled. The public 
mind was deeply stirred by stories of the unscrupulous ways 
in which ‘ the Nabobs ’ (as the Company’s servants were 
nicknamed) acquired their huge fortunes, and the ruling class 
grew jealous of their power when these ‘ Nabobs * appeared 
in Parliament as the representatives of the ‘ rotten * boroughs. 
The Court of Proprietors declared fat dividends (raising from 
6 to 10 per cent, in 1766 and to 12)/^ per cent, in the next year) 
and people gambled in the East India stock not only for its 
high dividends but for the influence which it gave them in th^ 
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disposal of the Company’s patronage. Pu blic opinion insisitent- 
ly demanded the intervention of the Government and in 1767 
Parliament passed a series of five Acts to put an end to these 
abuses. These disqualified for voting at a general court all 
those members who had not held their stock for at least six 
months, prohibited the making of dividends except at a regular 
half-yearly or quarterly court^reduced the dividend from lIYz 
to 10 per cent.^and most important of all, permitted the 
Company to retain its territorial acquisitions for two years 
(later extended for another five years by an Act of 1769) in 
return for the payment of £400,000 per annum to the state. 
Thus the British Government, within two years of the 
Company’s acquisition of the Diwani, entered into a 
partnership with the Company and secured a share in its 
spoils. 

The expectations of the British Government as well as of 
its own shareholders that the Company had come into posses¬ 
sion of an inexhaustible mine of riches did not however come 
true. It was becoming clear to everyone what had already 
been foreseen bylCliv^ that the Company * are net of them- 
I selves able, without the nation’s assistance, to maintain so wide 
a dominion.’ The Company had a heavy debt of more than 
I six million pounds, it had to pay large sums of money as 
tributes and pensions to the Mughal Emperor '‘and the Nazim ^ 
in India and the British Government '"^t Home, and the 
military establishment that it maintained and the many wars 
that it fought consumed all its revenue. The position of the 
Company was made worse by two great calamities. In 1769 
came the war with Hyder Ali which ended disastrously for 
the Company and in 1770 broke out a great famine in Bengal 
which swept away more than one-third of its population. But 
in spite of all these, the Company went on declaring dividends 
at 12 and W/z per cent, and at last in 1772 they were forced to 
apply to the Government for a loan of one million pounds to 
save them from the impending ruin.'^ Two Committees were 
appointed by the House of Commons, one a Select Committee 
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of thirty-one and the other a Secret Com^^ to 

enquire into the affairs of the Coiripany. The Select Com¬ 
mittee presented twelve, and the Secret Committee six, 
reports, all highly condemnatory. As a result of these, two 
Acts were passed by Parliament iri 1773. , The first 
‘ granted to the Company a loan of £J ,400,000 at 4 per cent. . 
interest, suspended payment by the Company of the annual 
sum of £400,000 into the Exchequer, prohibited it from declar- 
Ung any dividend above 6 per cent, until the loan was dis- 
/ charged, and obliged the Company to submit its accounts 
every half year to the treasury.^ The other was the famous 
Regulating Act which made important changes in the consti¬ 
tution of the Company in England and the government of its 
factories and possessions in India. 

At this time, the Government of the Company in England 
was vested in a Court of Directors, twenty-four in number. 
They were all elected once every year by the Court of Proprie¬ 
tors. Only those members who held £500 stock, for at least 
six months, had the right to vote at a General Court. The 
Regulating Act raised the qualification for a vote in the 
General Court from £500 to £1,000 and restricted the franchise 
to those who had held the qualification for at least twelve 
months. The Directors were to be elected for a period of 
four years, one-fourth of the number being annually renewed. 
The longer tenure and partial renewal were intended to 
secure stability and continuity in the policy of the Directors. 
As pointed out by l^aye, ‘ The effect of this provision has 
been to constitute a body of thirty Directors, of whom six, 
forming a sort of non-effective list, go out every year by 
rotation. For although it is competent upon the proprietors, 
to choose six new members, the power is never exercised.^ 
This was perhaps the only provision in the Regulating Act 
which did not prove a failure. 

‘ For the government of the Presidency of Fort William 
in Bengal ’ were appointed a Governor-General and four 
Councillors in whom were vested ‘ the whole civil and 
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military government of the said Presidency, and also the 
ordering, management and government of all the territorial 
acquisitions and revenues in the kingdoms of Bengal, Bihar and 
Orissa.* The -'first Governor-General and Councillors w^re 
named in the Act Itself. They were Warren Hastings, General 
Clavering, Colonel Monson, Richard Harwell and Philip 
Francis. They were to continue in office for five years and 
were not to be removable in the meantime except by the King 
on the representation of the Court of Directors. In all cases 
of differences of opinion, the Governor-General and Council 
were to be bound by the opinion and decision of the majority 
of those present, and if on account of the death, removal or 
absence of any of the members, the Governor-General and 
Council happened to be equally divided, the Governor-General 
or in his absence, the presiding member was to have a casting 
vote. 

The Governor-General and Council were to have power 
to superintend and control the government and management 
of the Presidencies of Madras and Bombay in so far as these 
could not commence hostilities or conclude treaties with native 
powers without obtaining the previous sanction of the Governor- 
General and Council. This previous sanction was however 
not necessary in such cases of imminent necessity as would 
render it dangerous to wait for orders or in case they had 
received special orders from Home. The subordinate 
Presidencies were required to obey the orders of the Supreme 
Government and to transmit to them advice and intelligence 
of all transactions and matters relating to the government, 
revenues or interest of the Company. The Governor and 
Council of a Presidency who disobeyed their orders could be 
suspended by the Governor-General and Council. Similarly, 
the Governor-General and Council were directed and required 
to obey the orders of the Directors and to transmit to them 
regularly all information relating to the government, commerce, 
revenues or inteiest of the Company. The Directors in their 
turn were required to send to the Treasury, within 14 days of 
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receipt, copies of letters and advices relating to the manage¬ 
ment of the revenues, and to a Secretary of State, those 
relating to the civil and military affairs and government of the 
Company. 

The Act empowered the Crown to establish by charter 
a Supreme Court of Judicature at Fort William in Bengal, to 
consist of a Chief Justice and three other judges, being 
barristers of not less than five years’ standing. It was to have 
full power and authority to exercise and perform all civil, 
criminal, admiralty and ecclesiastical jurisdiction. (The royal 
charter granted it equity jurisdiction also). It was to be at all 
times a Court of Record and a Court of Oyer and Terminer and 
Goal Delivery ‘ in and for the said town of Calcutta, and 
factory of Fort William in Bengal aforesaid, and the limits 
thereof, and the factories subordinate thereto.* Its jurisdic¬ 
tion was to extend to * all British subjects who shall reside in 
the kingdoms or provinces of Bengal, Bihar and Orissa * and to 
all persons who were employed ‘ directly or indirectly ’ in the 
service of the Company or any of His Majesty’s subjects. The 
Court was not to have any criminal jurisdiction over the 
Governor-General or any of his Council except in cases of 
treason cr felony. It was to have jurisdiction in suits or actions 
brought by any of His Majesty’s subjects agai^t ‘ any native 
inhabitant of India ’ on a contract in writing if the subject- 
matter in dispute exceeded Rs, 500 in value and if ‘ the said 
inhabitant ’ had agreed in the contract to submit to its juris¬ 
diction.^ The Governor-General and Councillors, and the 
Chief Justice and other Judges were to act as justices of the 
peace and hold quarter sessions for the purpose. There was 
to be an appeal from a decision of the Supreme Court to 
the King in Council under conditions to be fixed by the 
Charter. 

The Governor-General and Council were empowered ‘ to 
make and issue such rules, ordinances and regulations for the 
good order and civil government of the said United Company’s 
settlement at Fort William aforesaid, and other factories and 
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places subordinate or to be subordinate theretoas should be 
just and reasonable and not repugnant to the laws of the 
realm. These were not to be valid until they were duly 
registered and published in the Supreme Court with its consent 
and approbation.’ Copies of these rules and regulations were 
directed to be sent to a Secretary of Stale in England and they 
might be disallowed by His Majesty at any time within a period 
of two years. 

The Regulating Act was the first of its kind dealing with 
Indian affairs and some of its defects were therefore due to 
the inexperience of its authors. The very improvements 
which they thought they were making did not work well in 
practice. The Presidency of Fort William had hitherto been 
governed by a Governor and an unwieldy Council of 12 to 16 
inembers, who, being chiefs of the subordinate factories in the 
interior, were generally absent from the headquarters. The 
appointment of the Governor-General and a Council of four 
members in their place was calculated to improve the position, 
but as the old method of transacting business by a majority 
of votes at the Council was left untouched, it only made the 
position much worse than before. During the first two years 
of his office, Warren Hastings found himself perpetually out¬ 
voted by the factious majority in the Council. The larger 
council, he noted, in spite of all its defects was at least a safe¬ 
guard against factious opposition for which the smaller one 
afforded a great many facilities. Moreover, Parliarnent made 
the mistake of sending out to India as Councillors three gentle¬ 
men (Clavering, Monson and Francis) who were utterly new 
to their task, having no previous experience with or knowledge 
of the Indian affairs, and who came to India thoroughly pre¬ 
judiced against Hastings. Another improvement of a similar 
kind was the provision which gave the Governor-General and 
Council control over the other two Presidencies. Hitherto the 
Presidencies had been almost independent of one another and 
at times even pursued conflicting policies in their yealings ^with 
the neighbouring native Rulers.^ It was to secure unity of 
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policy and action among them that this new power was now 
given to Bengal.But the Act made the mistake of at once 
giving the power and making exceptions to that power, with 
the result that the latter made the former of no effect. It was 
under one of these exceptions—on the plea of emergency— 
^^that the Bombay and Madras Governments embarked upon 
I wars with the Marathas'and with Hyder Ali respectively, with- 
j out reference to the Governor-General-in-Council, and their 
independent action caused no little embarrassment to the 
Supreme Government at Calcutta. 

The more serious defects of the Act however arose out of 
the peculiar and unprecedented position with which Parliament 
was called upon to deal in 1773. The Company’s acquisition 
of territorial power necessitated Parliamentary regulation of 
its affairs, while yet its legal position as the Diwan of the 
Mughal Emperor made Parliament hesitate to go to the extent 
of assuming complete sovereignty over those territories. Hence 
perhaps the Regulating Act was deliberately vague and 
intentionally indefinite on many important questions, and that 
of sovereignty was not the least of them. While it did not 
want to declare British sovereignty over these Provinces, it at 
the same time did not like to recognise in explicit terms the 
sovereignty of the Mughal Emperor or the Nawab over them. 
Thus, the Act made a distinction between the civil and mili¬ 
tary government of the Presidency of Fort William on the one 
hand, and the government and management of the territorial 
acquisitions and revenues in Bengal, Bihar and Orissa on the 
other, but did not say anything as to wherein the distinction 
lay. Parliament nevertheless wanted to keep this distinction 
throughout the Act. It was * for the government of the Presi¬ 
dency of Fort William in Bengal * that a Governor-General 
and four Councillors were appointed. The Governor-General 
and Council were empowered to make regulations * for the 
good order and civil government of the United Company’s 
settlement at Fort William 4md other factories and places sub¬ 
ordinate thereto,’ and not, it may be noted, for the Provinces 
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t>f Bengal, Bihar ami Orissa.* Similarly, the jurisdiction of 
the Supreme Court of Judicature was declared to extend to 

* the town of Calcutta and factory of Fort William and the 
factories subordinate thereto.’ But this theoretical distinction 
between the two spheres of the Company’s authority, as the 
agent of the British Crown on the one hand and as the officer 
of the Mughal Emperor on the other, was difficult to maintain 
in practice, and Parliament itself, in its over-zeal for reform, 
was not a little responsible for confusing the two. While 
professing only to regulate the government of the Company’s 
settlements in Bengal, it also attempted to control the Company 
and its servants in their government of the Diwani lands. The 
Supreme Court was expressly established for the purpose of 
preventing oppression of the inhabitants by the Company’s 
servants. The Mayor’s Court which had been established at 
Fort William by the charter of King George II was found un¬ 
equal to the task, as it was presided over by the Company’s 
servants who had little or no legal training and were appoint¬ 
ed and removed at pleasure by the President-in-Council. The 
Supreme Court, presided over by eminent barristers appointed 
by His Majesty and therefore completely independent of the 
Governor-General and Council, was expected to discharge its 
duties without fear or favour. It may be presumed that the 
Supreme Court was therefore intended to succeed substantially 
to the jurisdiction of the Mayor’s Court, with perhaps a few 
modifications. It was given the same local jurisdiction confined 
to the Company’s settlement at Calcutta and the subordinate 
factories, and also the same personal jurisdiction confined to 

* the British subjects.’ It was not empowered to exercise its 
jurisdiction over * the native inhabitants ’ (since they were not 
British subjects), except if they happened to be the servants of 
the Company or any of the British subjects, or if they had 

* The Governors in-Council of the three Presidencies had been invested 
with this power by (leorge T’s charter of 1726. The improvement made by 
the Begulating Act here was to subject the legislative power of the Governor* 
Oencral'in-Council to the veto of the Supreme Court. 
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voluntarily agreed to submit to that jurisdiction. There was 
thus no intention on the part of the framers of the Act that 
the Supreme Court should invade the juriscliction of the native | 
courts—^the Diwani and the Nizamat Adalats—eventhough no. 
mention was made of them in the Act Itself 1 They failed 
however to foresee that a conflict was bound to arise between 
the two, as the judges in the native courts were the Company s 
servants and over them the Supreme Court was expressly 
empowered to exercise its jurisdiction ! The provisions of the 
Act were so vague and indefinite in their wording and were 
couched in positive rather than negative terms, that they 
obscured the intentions of the authors and lent themselves to 
more than one interpretation, and so brought about serious 
conflicts between the Supreme Court and the Supreme 
Council. 

The activities of the Supreme Court threatened to dis- 
organise the work of government and struck terror among all 
classes of the people. In the trial of Radha Churn, the Vakeel 
of the Nawab Mubarack-ul-daula (1775), the Supreme Court 
refused to recognise the sovereignty of the Nawab over the 
Provinces, calling him a ‘phantom' and a ‘man of straw,’ 
with nothing left to him but ‘ an empty name.’ Eventhough 
the judges did not think it necessary to decide as to whether 
the British King was or was not the sovereign of these 
Provinces ‘ because the Parliament seems to have cautiously 
avoided it,’ they however assumed that the government of these 
Provinces was practically in the hands of the Company. The 
importance of this decision lay in that it made all persons, 
British or Indian, employed in the work of government either 
as collectors or farmers of land revenue, as judges or law 
officers in the native courts, the servants of the Company and 
a,s such liable to its jurisdiction. The indefinite wording of! 
the Act itself which allowed jurisdiction to the Supreme Court ; 
over all those * directly or indirectly ' employed by the Com-^.| 
pany or by any of the British subjects was fully taken advan¬ 
tage of by the judges in their righteous zeal to root out all 
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abuses by extending their own jurisdiction. But this led to 
many unhappy consequences. People were arrested in the 
interior and brought all the way to Calcutta, sometimes 
hundreds of miles away from their homes, to answer charges 
brought against them in the Supreme Court. The ted ious 
delays and the interminable technicalities of the English law 
were utterly strange to them, and the harsh and inhuman 
punishments (as, for example, a capital sentence for forgery) 
infficted by the Court struck terror and dismay into their 
hearts. The Government itself came in for much attention at 
the hands qf the Supreme Court. The Court released on bail, 
on being sued out for a wit of habeas corpus, all those persons 
who were ‘ arbitrarily ' imprisoned by the Revenue Author¬ 
ities for arrears of land revenue, and these proceedings threaten- 
led to disorganize the whole work of revenue collection.' In 
Uhe famous Patna case (1777—9), the Supreme Court claimed 
jurisdiction over the Muhammadan law officers of the Patna 
Provincial Council acting in their judicial capacity and cast 
them in heavy damages for alleged irregularities of procedure 
on a suit brought against them by a native plaintiff. In an¬ 
other case {Seroop Chund*s habeas corpus), the Court refused^j 
to recognize the judicial authority of the Provincial 

Council, declaring that it was * no Corporation in the eye of 
the law,’ but was only ‘an ideal body.* One of the judges 
i.s reported to have said in the course of his judgment: ‘ A 

man might as well say that he was commanded by the King 
of the Fairies, as by the Provincial Council of Dacca ; because 
the law knows no such body,’ This was certainly an indefen¬ 
sible position for the Supreme Court to take, as the Regulating 
Act recognised—though not in explicit terms—the Dlwani of 
the Company,* and the Provincial Council of Patna was but a 


* ‘ The ordering, management and government of all the territorial 
acquisitions and revenues in the kingdoms of Bengal, Bihar and Oriesa 
Khali be and are hereby vested in the said Governor-General and Cotincil 
of (he said I’residency of Fort William in Bengal in like manner, to alt 
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part of the Diwani Government. Under there circumstances, 
the Governor'General and Council were forced to resist the 
pretensions oF the Supreme "Court in order to uphold the 
authority of their own government. They issued a notifica¬ 
tion in 1777 declaring that the Zamindars were not subject to 
the jurisdiction of the Supreme Court as they were not 
servants of the Company, and when the Raja of Kas ijura was 
arrested by the Sheriff’s officers under the orders of the 
Supreme Court, the Government sent a contingent of sepoys 
to surround them and release the Raja which was done. As 
the Supreme Court had no authority to try the Governor-General 
and Council for this assault, they wreaked their vengeance on 
them in an indirect way by committing, to prison the 
Company’s attorney for contempt of Court. Hastings tried to 
put an end to this deadlock by appointing (1780) Sir Elijah 
Impey, Chief Justice of the Supreme Court, as the President of 
the Sadr Diwani Adalat. but this was not approved by the 
authorities at Home who recalled Impey (1782) for having 
accepted this office. 

, In the meantime, two petitions had been sent to England, 
one by the Governor-General and Council justifying their 
action in the Kasijura case, and the other by the principal 
British inhabitants in Bengal, against the misuse which the 
Supreme Court made of their power, and these were referred 
to a Select Committee appointed by the House of Commons. 
On the report of the Committee, an Amending Act was passed * 
in 1781, which, says l lbert , * was substantially in favour of the 
Council and against the Court on all points.* The Governor- 
General and Council were not to be subject to the Court for 
anything counselled, ordered or done by them in their official 
capacity and their order in writing was to be a full justification 
of the act in any proceedings, civil or criminal, brought against 


intents and purposes whatever^ as the same now are^ or at any time hereto¬ 
fore might have been exercised by the President and Council, or *S’e/e?t 
Committee, in the said kingdoms/ 
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any of their servants, except in the case of orders affecting 
British subjects. The Supreme Court was not to have any 
jurisdiction in matters concerning the collection of revenue, anJ 
no one was to be subject to its jurisdiction merely by reason 
of his being a landholder or ,a farmer of rents. TTie judicial 
officers of the country courts were not to be liable to the 
jurisdiction of the Supreme Court for any acts done by them 
in their official capacity, and the Act recognised and confirmed 
the appellate jurisdiction of the Governor-General and Council 
as Sadr Diwani Adalat, subject to an appeal to His Majesty in 
civil causes exceeding five thousand pounds in value. The 
Supreme Court was to have no jurisdiction over Indians in the 
Company’s employment, except in actions for wrongs and 
trespasses and in civil cases only by the agreement of the 
parties. It was however to have jurisdiction over all the 
inhabitants of Calcutta (British as well as Indian), provided that 
the laws applied in cases against the Hindus and Muham- 
*^madans were Hindu and Muhammadan laws respectively. 
The Governor-General and Council were empowered ’ from 
time to time to frame regulations for the Provincial Courts and 
Councils ’ without any requirement as to their registration in 
the Supreme Court. The legislative power of the Governor- 
General and Council over Bengal, Bihar and Orissa, hitherto 
exercised by them under their powers as the Diwan, was thus 
recognised and legalised by the Act. This did not affect in 
any way the provision in the Regulating Act which required 
registration in the Supreme Court of regulations affecting 
British subjects. It was only by the Act of 1833 that the 
Governor-General-in-Council secured full power to make laws 
binding on both Indians and Englishmen without any such 
restriction. 
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CHAPTER IV 


PITT’S INDIA ACT AND THE BOARD OP CONTROL 

In 1781 two Committees were appointed by the House of 
Commons, one a Select Committee, of which Burke was the 
most prominent member, to consider the administration of 
justice in Bengal, and the other a Secret Committee, of which 
Dundas was the president, to inquire into the causes of the 
I war in the Karnatic and into the state of the British possessions 
I on the coast. The Select Committee presented twelve, and the 
ISecret Committee six reports, all highly condemnatory of the 
Company’s administration in India. On the 30th of May, 
1782, on the motion of Dundas, the House of Commons adopted 
a resolution condemning the administration of Warren 
Hastings and calling upon the Directors ‘ to pursue all legal 
and effectual means ’ for his recall. The order of the Court 
of Directors made in pursuance of this resolution was rescinded 
by the Court of Proprietors and Hastings was kept in office *n 
defiance of the resolution of the House of Commons. A dead¬ 
lock ensued. The Regulating Act failed to secure to the 
state control over the Company’s government in India. 
Various solutions were proposed. Lord N orth, amid his 
many preoccupations during the last year of his office, had 
proposed that the power of the Governor-General should be 
strengthened as against his Council, that a tribunal should be 
established in England for the purpose of exercising jurisdic¬ 
tion in affairs relating to India and that dispatches proposed 
to be sent to India by the Directors should be communicated 
tc the Ministers who should have the power to give directions 
to them in matters relating to war and peace with the country 
powers. Only the last proposal had been given effect to by 
an Act of Parliament in 1781. In 1783, soon after the coali- 
tion Ministry of Fox and North was formed, Dundas introduced 

34 



FOX’S INDIA BILL 


35 


a bill which proposed to give the King power to recall the 
principal servants of the Company, to entrust the Governor- 
General with a power to override his Council in important 
cases» and to increase the control of the Governor-General and 
Council over the other Presidencies. But Dundas was now in 
opposition and so his bill had no chance of being passed. 

The Coalition Government of Fox and North at once took up 
the question. OtiNovember I8» 1783, Fox introduced his famous 
East India Bill, which attempted to change the constitution of 
the Company thoroughly. It made a distinction between 
the government of the Company’s territories and its commer¬ 
cial interests.^nd proceeded on the basis that the Company was 
to have nothing to do with the former. Thus, in the place of the 
existing Courts of Directors and Proprietors, it proposed that a 
body of seven Commissioners or Directors should be estab¬ 
lished. These were to have full power and authority to 
order and administer the territories and revenues of India, and 
to appoint and dismiss all persons in the service of the Company. 
They were in the first instance to be named in the Act itself, 
i.e., chosen by the Parliament, and vacancies in them were 
to be filled by the Crown, They were to continue in office 
for four years and were not to be removable in the meantime 
except by the King on an address by either House of Parlia¬ 
ment. Then, for the management of the details of commerce, 
the Bill proposed to set up a body of nine assistant Directors, 
to be named in the Act in the beginning, but later to be 
elected by the Court of Proprietors, and they were to have 
the same security of tenure as the Commissioners for a period 
of five years. 

The Bill aroused loud, vehement and acrimonious oppo¬ 
sition both in and outside the Parliament. The opposition 
derived its strength mainly from the personal unpopularity of 
Fox and North. T^at these erstwhile enemies should have 
joined together to form the government was made an argu¬ 
ment to prove their unscrupulousness in public life. The 
defects of the Bill were denounced in highly exaggerated terms. 
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The East India Bill, it was declared, would vest in the hands 
of Fox and North an enormous amount of patronage which 
they would use to corrupt Parliament and maintain themselves 
permanently in power. * Was it not the principle, and declar¬ 
ed avowal of this bill ’ asked Pitt, ‘ that the whole system 
of Indian government should be placed in seven persons and 
those under the immediate appointment of no other than the 
minister himself?’ ‘What great officer had been appointed,’ 
asked Fox in reply, * but by the advice and influence of minis¬ 
ters? And ought they to have been otherwise? * The Bill 
was also denounced as being expropriatory in character, as 
intended to ‘ confiscate, annihilate and destroy ’ the chartered 
rights of the Company. ‘ Charters were sacred things * de¬ 
clared Mr. Pitt. ' On them depended the property, franchises 
and everything that was dear to Englishmen ; and wantonly to 
invade them would be to unhinge the constitution and throw 
the state into anarchy and confusion.’ Burke pointed out that 
the Bill was not taking away the commercial rights of the 
Company, that it would not affect in any way the property or 
dividends of the Company ; and as for their political privileges, 
these must be regarded as of quite a different nature. They 
imposed on their holder corresponding duties, and when the 
latter were violated, the former might be taken away. ‘ Such 
rights or privileges are all, in the strictest sense, a trust ; and 
it is the very essence of every trust to be rendered account¬ 
able ; and even totally to cease, when it substantially varies 
from the purposes for which alone it could have a lawful 
existence.’ Pitt noted also another important objection to 
the Bill, to which he drew pointed attention. The Bill made a 
profound error in setting up a permanent Parliamentary com¬ 
mission, independent of the government of the day, for the 
government of the Indian possessions. In comparing his own 
Bill with that of his rival later on, he declared that ‘ such a 
board would have been in itself a deviation from the princi¬ 
ples of the constitution, and its permanency would have 
involved it in contradictions to the executive government that 
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must have attended with great public inconvenience. . . Let 
it be remembered that a permanent board might be hostile to 
those who held the government at the time ; a view of it, 
which, he trusted, would sufficiently prove, that an actual 
independent permanency in any such board would be an evil.' 

Fox’s India Bill was thrown out in the House of Lords 
through the personal intervention of George 111. The Coali¬ 
tion Government was dismissed and Pitt was called to office. 
Parliament was dissolved and Pitt came back with a huge 
majority at the general election. Eearly in the year, he 
introduced his bill which was passed into an Act in August, 
1784. In this Act, Pitt carefully avoided the defects which he 
had pointed out in that of his rival. The Act created a board | 
of ’Six Commissioners for the Affairs of India,’ consisting of| 
a Secretary of State, the Chancellor of the Exchequer and four | 
other Privy Councillors, appointed by the King and holding ■ 
office during pleasure. Any three of them could act as the * 
Board, and the Senior Commissioner was to preside in the 
absence of the Secretary of State and the Chancellor of the ' 
Exchequer. The Commissioners were unpaid and were not vo 
be disqualified for being or becoming members of Parliament. 
They were to have no power of appointing any of the 
Company’s servants. The patronage was thus left to the 
Court of Directors, and the Company and the country were 
satisfied with the arrangement. In making the Secretary of 
State and the Chancellor of the Exchequer ex-officio members 
of the Board, and in making the composition of the Board 
itself flexible, Pitt sought to bring about the policy of the Board 
into close and intimate connection with that of the government 
of the day. 

But in all other respects, Pitt’s six Commissioners were as 
powerful as the seven Commissioners proposed by Fox, even 
though this was concealed under forms and pretences which 
gave the appearance of power to the Directors, while reserv¬ 
ing control in the last resort to the Board. The Board was„ 
fully authorized and empowered * from time to time, to superin- 
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tend, direct and control ajl acts, operations and concerns 
which in anywise relate to the civil or military government or 
revenue of the British territorial possessions in the East Indies.* 
It was to be supplied with copies of all dispatches and papers 
received from India and all letters, orders and instructions 
proposed to be sent to India. The Court of Directors were to 
pay obedience to, and be governed and bound by, such orders 
and directions as they might receive from time to time from 
the Board. The Board might approve, disapprove or amend 
the letters, orders and instructions submitted to them and the 
Directors were required to send the dispatches, so approved 
or amended, to their servants in India. For the readier dis¬ 
patch of business, the Board might ask the Directors to prepare 
an order or dispatch on any subject, and if within 14 days the 
Directors failed to comply with such a requisition, the Board 
might itself prepare the dispatch and send it to the Directors 
who were required to transmit it as from themselves to any 
government in India. In matters requiring secrecy such as the 
levying of war or making of peace or negotiating with any of 
the native Princes or States in India, the Board of Commis- 
^ sioners could send secret orders and directions to the Secret 
Committee of the Court of Directors (a body of not more than 
three members, specially constituted for this purpose) who 
were requiied to transmit them to the governments in 
India without disclosing the same to the other Directors. The 
Court of Proprietors was deprived of its power to revoke or 
rescind any act, order, resolution or proceeding of the Court 
of Directors, which had received the approval of the Board of 
Control. 

The Act also made some important changes in the govern¬ 
ment and administration of the Company’s territories in India. 
Heieafter, only covenanted servants of the Company were to 
be appointed to the Councils of the Governor-General and 
Governors, as the experiment of sending out new men from 
England had proved a disastrous failure. The Council of the 
Governor-General as well as of the Governors was to consist 
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of only three members (not four, as hitherto), so that if the 
Governor-General or Governor had the support of at least one 
member, he could keep his ascendancy over the Council by 
the use of the caisting vote. Even this power was not found 
to be adequate by Cornwallis later on who, when he was 
offered the Governor-Generalship in 1786, demanded as a 
condition of his acceptance that the Governor-General should 
be given power to override his Council in important cases and 
act on his own responsibility. This extraordinary power was 
granted to the Governor-General by an Act of Parliament 
passed in 1786, and it was later extended to the Governors of 
Madras and Bombay by the charter Act of 1793. Pitt s India 
Act of 1784 also removed another defect of the Regulating Act 
by strengthening the control of the Bengal Presidency over the 
ethers. The Governor-General and Council were to have 
full power and authority to superintend, direct and control 
the^ several Presidencies and governments ‘ in all such points 
as relate to any transactions with the Country Powers, or t<5 
war or peace or to the application of the revenues or forces in 
time of war ’ or any such other points as might be specially 
referred by the Court of Directors to their superintendence and 
control. 

Pitt’s India Act established as part of the Home Govern¬ 
ment a Board of control which never worked as a Board. 
The ex-officio members ceased to attend its meetings after 
1786 and the Senior Commissioner who therefore became the 
President really acted as the Board. This position was in a 
v/ay recognised by later Acts of Parliament. The Charter Act 
of 1793 increased the number of ex-officio members by the 
addition of one other SecretaryState and the Act of 1833 
added to them the Lord President of the'Council, the Lord 
Privy Seal and the first Lord of the Treasury, The 
two junior Commissioners under the Act of 1793 were 
not required to be Privy Councillors and the Commis¬ 
sioners who were not ex-officio members might be paid 
salaries. Under the Act of 1833, the President was the only 
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salaried member that was appointed and he required only the 
concurrence of one other member to act as the Board. Thus 
the Board was a fiction and the President of the Board was 
really another Secretary of State. He came in and went out 
of office with every change in the Ministry. The office was 
generally held by politicians of the second rank and regarded 
as a stepping-stone for something higher. Some of the 
Presidents (e.^., Henry Dundas, on account of his intimacy with 
Pitt) were included in the Cabinet, while others (e.g,, Lord 
Minto) were not, and their relations with the Court of Directors 
also varied from time to time according to the position, power 
or personality of each of them. 

The Act of 1784 gave large powers of interference to the 
Board of Control. As every order proposed to be sent to 
India required the concurrence of the Board within 14 days 
of receipt (later extended to two months by the Act of 1833), 
an elaborate system of correspondence was developed, which 
gave the first and the last word to the President. When a 
dispatch was proposed to be sent to India, it was first discussed 
informally between the Chairman of the Court of Directors and 
the President of the Board of Control either in conversation or 
by means of private letters. A dispatch was then prepared at 
the India House and sent to the President, together with a 
mass of documentary evidence on the authority of which it 
was formed. This was called a ‘ Previous Communication.* 
The President either approved the dispatch or made such 
corrections as he deemed necessary. Any differences at this 
stage might be settled by informal discussion or friendly 
communication between the President and the Chairman. 
When the dispatch was sent back thus corrected, the Court of 
Directors prepared a fresh dispatch called a ‘ Draft * and sent 
it for the final approval of the Board. Thus, even though the 
initiative in formally proposing dispatches ordinarily lay with 
the Directors, the President had many opportunities of impress¬ 
ing his own views on them. In such cases (which were how¬ 
ever very few) as occasioned serious differences of view be- 
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tween the two, the corrections made in the ‘ draft * by the 
President (who scored out whole paragraphs and inserted new 
ones) changed it quite out of shape and made to express a 
meaning the very opposite of what was intended by the Court 
of Directors. AsJKag^ points out, this ‘ unlimited power of 1 
correction was in effect co-extensive with the power of initia-| 
tion.* Moreover, in urgent cases, the Board had the power 
to order the Directors to propose a dispatch on any subject and 
in case of refusal, could itself prepare one and send it to the 
Directors for transmission to India. If the Directors refused 
to send India any dispatches approved or initiated by the 
Board, the latter could compel their obedience by applying to 
the Court of King’s Bench for a writ of mandamus. The 
knowledge that the Board had this power was itself sufficient 
to bring the Directors into line with its policy, but if in 
any case they resisted relying on the justice of their cause, the 
Board did not always go the length of applying for a mandamus 
as it meant publicity, but acquiesced in some sort of a 
compromise. 

The Board of Control gradually encroached on the powers 
of the Court of Directors. The Act of 1784 was generally 
understood to have left the patronage with the Directors, while 
it gave the Crown the power, to be exercised in extreme 
cases, of recalling any of the Company’s servants from India. 
In 1784, the Directors appointed Mr . Hol land, one of their 
servants, to succeed to the government of Fort St. George on 
the resignation, death or removal of its present incumbent, 
Lord Macartney. Dundas, the President of the Board Crf 
Control, disapproved the choice. The Directors persisted in 
their appointment, declaring that the Board had no right to 
interfere in the matter. The President agreed with them that 
the Board had certainly no legal right to interfere with their 
opinion, but informed Holland that he would be recalled as 
soon as he set foot in India. This brought the Directors round 
and as a compromise a friend of Dundas was nominated to the 
place. In 1806 came another tug when on the death of Lord 
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Cornwallis in India, Sir George Barlow, the Senior Councillor,, 
temporarily succeeded to the post. There was just then a 
change of ministry in England and Lord Minto became Presi¬ 
dent of the Board of Control. He agreed, it seems, without 
consulting his colleagues, that Barlow should be appointed 
formally to the place. But only ten days afterwards, he 
informed the Directors that the ministry had decided to 
supersede Barlow in favour of the Earl of Laud, e rdale. On the 
refusal of the Directors to cancel the appointment, the ministry 
recalled Barlow by a warrant under the royal sign-manual. 
Between 1786 and 1813, the Court of Directors possessed an 
uncontrolled power to appoint all its servants while the Crown 
had only the negative power of recall. The Act of 1813, 
however, made the approbation of the Crown necessary for 
the appointment of the Governor-General, Governors, etc. 
This power was made use of in 1834—36, when another contest 
broke out between the two authorities over the appointment 
of a successor to Lord William Bentinck. The Directors 
wanted to confirm the appointment of Sir Charles Metcalfe who 
was acting in the place, but Charles Grant, the President of 
the Board, refused to sanction the appointment, quoting the 
[ authority of Canr^ng for the principle that no covenanted 
servant of the Company should be appointed as Governor- 
General. As he himself wanted to go out to India as Governor- 
General, he postponed consideration of any other appointment 
for the next two months. According to a provision in the Act 
cf 1784 (repeated in the later Acts), if the Directors failed to 
appoint a successor within two months after the resignation of 
the Governor-General, Governor or member of a Council, the 
right of appointment would pass into the hands of the Crown 
and the person thus appointed could be recalled only by the 
King and not by the Directors. By the time the two months 
expired, the ministry suddenly came to an end and the Con¬ 
servatives under Peel were called to office. With the approval 
of the ministry, the Directors appointed Lord Heytesbury aa 
Governor-General, but before he left England, the Conservative 
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Ministry fell from power and the Whigs under Lord Melbourne 
came back to office. The new ministry revoked the appoint¬ 
ment of Lord JHeytesbury, without heeding the protests of the 
Directors, and Lord Auckland was then appointed to the 
place. But these instances should not be understood to mean 
that the Directors became completely powerless. Till the last, 
they possessed the right of recall and exercised it in the case 
of Ellenb or pugh in 1844, despite the opposition of the 
ministers. 

As with appointments to the highest offices, so also with 
regard to the direction of policy, the Board of Control secured 
the larger share of power. It was with the connivance or 
support of the Presidents of the Board of Control, with whom 
they corresponded privately, that successive Governors- 
General carried on an aggressive policy in India which was 
very much disliked by the Directors. But in matters of 
detail, the Court of Directors retained to the last a large share 
of power and they acted on the whole as a check against the 
partisan motives or party politics which had influence with 
the Board. The working of this dual system in the Home 
Government was thus described by Henry St. George J[ucker 
who had long and intimate experience of it as the Chairman of 
the Court of Directors, in a letter which he wrote to the Duke 
of Wellington in 1838: 

Your Grace seems to consider that the administration 
of India is now vested in the National Govern¬ 
ment. This is very much the case, no doubt ; 
but. . . we are still left in a position to exert 
some moral influence with effect. 

In all our foreign relations and political concerns, the 
Board can act independently of the Court, through the Secret 
Committee ; and here we have no voice whatever, nor are we 
even cognisant of the Board’s proceedings. 

The Board have, moreover, a general and absolute 
restraining power ; but they cannot propel us forwards, if we 
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choose to resist. Our vis-inertiae is alone sometimes sufficient 
to arrest their proceedings. The present Government have on 
more than one occasion resorted to a high judicial tribunal for 
the purpose of coercing us by a Mandamus ; but they signally 
failed. On a late occasion they ordered us to dismiss all the 
judges of our Court of Sudder Dewanny Adawlut (the head 
Court of appeal in Bengal)—we refused—they threatened to 
dismiss them by their own authority—they were told that this 
could only be done by a mandate of recall under the Sign 
Manual ; but they were not prepared to undertake such 
a responsibility, and the case was closed by a peevish 
censure. 

The Court of Directors still, by law, retain the initiative ; 
‘ . . . we are also at liberty to protest, and to expose to public 
view instances of maladministration ; so that, as long as the 
Court shall be filled by independent and honourable men, they 
may not only, by their knowledge and experience, assist in 
giving a proper direction to the machine of Government, but 
they can also exert a wholesome influence in checking the 
career of an unscrupulous Government! The letter however 
ends with a pathetic note : * Still, I feel most painfully that 

we are gradually sinking. Our weight and influence have 
declined of late, and are declining.’ As the century advanced, 
one power after another was taken away from them, and the 
feeling that they were there on sufferance might have made 
the Court of Directors reluctant to exercise their legal powers 
to the full, while the President of the Board must have asserted 
his powers more vigorously than before. 
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CHAPTER V 


THE CHARTER ACTS, 1793—1853 

The three-quarters of a century that lie between Pitt’s 
India Act of 1784 which established the Board of Control in 
England and the Government of India Act of 1858 which 
transferred the Indian territories to the Crown are remarkable 
for two things—the gradual diminution of the Company’s 
powers and privileges in England and the development of an 
administrative system In India. ^ 

When the time came for the renewal of the Company’s 
Charter in 1793, Pitt was at the zenith of his power, his friend 
Dundas was at the Board of Control, the nation’s attention was 
completely absorbed in the war with Revolutionary France, 
and hence the few petitions that were presented to Parliament 
by the merchants of some of the leading towns in England 
like Glasgow, Liverpool and Manchester demanding freedom 
of trade with India were taken little notice of by the King’s 
ministers, and the bill was passed without much noise. The 
Act made no material changes in the government of the 
Indian territori^. It re-enacted many of the^rovisions of the 
previous Acts or extended their application.^ The Company 3 
privileges were continued for a period of twenty years ‘ with 
out prejudice to the claims of the public.’ The members of 
the Board of Control and their staff were to be paid and their 
expenses charged on the Indian revenues. Each Presidency 
was to be governed by a Governor (or Governpr-General in 
the case of Bengal) and a Council of three members who must 
have resided twelve years in India in the Company’^s service 
at the time of their appointment. The Commander-in-Chief 
was to be a member of the Council, if specially authorized for 
that purpose by the Court of Directors and not otherwise. In 
case of a vacancy in the office of the Governor or Governor- 
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General, the Councillor next in rank (other than the Com- 
mander-in-Chief) was to act in the place until a successor was 
appointed. Departure from India of any Governor-General, 
Governor, member of Council or Commander-in-Chief, with 
intent to return to Europe, was to be deemed in law a resig¬ 
nation and avoidance of his office and the arrival of such 
officer in any part of Europe was declared to be a sufficient 
indication of such intention. The Governor-General and the 
Governors were empowered to override their Councils in cases 
of such high importance as would, in their judgment, affect in 
any way the safety, tranquillity or interests of the British 
possessions in India or any part thereof, but this power was 
not to extend to judicial matters, taxation or legislation. The 
Governor-General-iii-Council was to have full power and 
authority to superintend, control and direct the subordinate 
governments in all matters relating to war and peace and 
diplomatic relations with native powers, to the collection or 
application of the revenues and to the civil and military 
government of the Presidencies. Whenever the Governor- 
General had to be absent from Bengal, he could appoint on^ of 
the Councillors as Vice-President and Deputy-Governor of 
Fort William, who, with the Council, was to act as the Govern¬ 
ment of the Presidency. The Governor-General, when he 
visited any Presidency, was to supersede the Governor and 
exercise with the local Council all powers of government of 
that Presidency as well as those of the Supreme Government 
at Fort William. He was also empowered, in such cases, to 
issue orders and directions to the subordinate Governments or 
their officers, without previous consultation with or the con- 
currenci> of the local Council, and these were to have the 
same force and effect as if issued by the Governor-General-in- 
Council at Fort William. The civil servants of the Company 
were to be graded in rank according to seniority in appoint¬ 
ment and promotion to a higher post was strictly to conform 
to the length of one’s service. Only a covenanted servant, who 
had put in three years’ service in India, was eligible to hpld a 
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post carrying a salary of more than £500 a year ; and six, nine 
and twelve* years' service were made requisite for appoint¬ 
ments the salaries of which exceeded £1,500, £3,000. and 
£4,000 per annum respectively. As the Governor-General, 
the members of his Council and the Judges of the Supreme 
Court in Bengal, and the Governors and their Councillors in 
Madras and Bombay were the only persons authorized by law 
to act as justices of the Peace and as a further number of 
Justices was found necessary for preserving and maintaining 
the peace in these Provinces, the Governor-General-in- 
Council was authorized to appoint, by Commissions issued 
under the seal of the Supreme Court, in the name of His 
Majesty, such number of persons as might be required from 
time to time, from among the covenanted servants of the 
Company or other British inhabitants, to act as Justices of the 
Peace. In addition to their judicial duties, the Justices of the 
respective Presidencies assembled in their Quarter Sessions 
were required to appoint scavengers and other persons for the 
cleansing, watching and repairing of the streets in the Presi¬ 
dency towns and empowered to raise the necessary money for 
the purpose by levying a sanitary rate in those localities. 

Preliminary to the renewal of the Charter in 1813, the 
House of Commons appointed a Select Committee in 1808 to 
inquire into the affairs of the Company. The Committee sat 
during the next four years and published many reports, the 
most famous being the Fifth Report (1812) which is considered 
a standard authority on the Indian land tenures and the 
judicial and police arrangements of the time. The conditions 
in 1813 were quite different from those in 1793 and it was no 
longer possible to continue the commercial privileges of the 
Company. The ‘ continental blockade ' against British com¬ 
merce which had been established by Napoleon since 1808 
was telling heavily on British exports and causing much suffer¬ 
ing in the country, and the demand of the British merchants 
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that the Indian trade should be thrown open to them as a 
compensation for their losses could not be resisted with any 
show of reason. The Company, however, struggled hard to 
preserve its privileges. It declared that it could not carry on 
the government of the country, if deprived of its commercial 
privileges, since the Indian revenues had never been sufficient 
for the expenses of its government and that the deficit had 
always been made good by the profits derived from its com- 
mercial monopoly. Its opponents argued that the Company, 
on account of its defective organization and lack of venture¬ 
some spirit, was not deriving any profits at all from its monopoly 
and the fact that the Company had always made its investments 
in India with Indian revenues only showed that its trade was 
being bolstered up by its territorial revenues. As the terri¬ 
torial and commercial accounts of the Company had not been 
kept separate, it was difficult to prove the one assertion or the 
other. It was however clear that the Company was deriving 
its profits mainly from its tea-trade and this the Ministers agreed 
to preserve for the Company. 

Driven from this position, the Company had recourse lo 
another argument—the political dangers that would arise 
upon an unrestricted resort of Europeans to India, If the 
trade with India was thrown open to Englishmen, large 
numbers of them would go and settle in the interior of the 
country, and in their ignorance of the customs, habits and 
manners of the people and in their natural arrogance that they 
belonged to the ruling race, they would look down upon the 
people with utter contempt and would behave in a most 
haughty and oppressive manner towards them. As these were 
amenable only to the King’s Courts established at the Presi¬ 
dency towns, perhaps hundreds of miles away from the 
places where they might reside, the natives could not secure 
any redress for their wrongs, on account of the trouble and 
expense involved in a legal process. Instances might be 
quoted when the natives, in their despair, resorted to violence 
and in such cases the position of the Government would be one 
F. 4 
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of extreme difficulty. These arguments were supported by the 
evidence of Warren Hastings, Lojd Teignmouth (Sir John 
Shore), Colonel Malcolm and Colonel Munro. The question 
was in the end settled by a compromise which allowed English¬ 
men to go to India but under severe restrictions. 

Another question which was debated with much warmth 
, in Parliament was that regarding missionary enterprise. A 
party of religious enthusiasts led by Wilberforce demanded 
that the Indian Government should take active steps for the 
propagation of Christian religion among the natives of India. 
The Company was willing to encourage Christianity by the 
appointment of a bishop and archdeacons, but refused to go 
further, as its active association with missionary enterprise 
would alarm the religious prejudices of the people and 
might prove dangerous to the stability of British dominion in 
India. 

The proposals of the Government were submitted to 
F*arHament in thirteen resolutions and on the basis of these, 
the Act of 1813 was passed. The territorial acquisitions of 
the Company in India with their revenues were granted to the 
Company for a further term of 20 years * without prejudice to 
the undoubted sovereignty of the Crown of the United King¬ 
dom ... in and over the same.* The trade with India was 
thrown open to all His Majesty’s subjects, except the trade in 
tea ^nd the trade with China which were reserved to the 
Company. British merchants and missionaries were allowed to 
go and settle in the interior of India under licences which 
might be granted on application by the Court of Directors, or 
on their refusal, by the Board of Control. Power was given 
to the Governor-General and the Local Governments to cancel 
the licence of any person who did not conduct himself properly 
and to order him out of the country. Justices of the Peace in 
the Provinces were to have jurisdiction in cases of assault and 
trespass committed by British subjects on the natives of India 
y and in cases of small debts (not exceeding Rs. 50) due to natives 
from British subjects. 
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The Company was required to keep its territorial and 
commercial accounts distinct. Vacancies in the offices of the 
Governor-General, Governor, Commander-in-Chief, etc., were 
to be filled by the Directors, subject to the approbation of His 
Majesty, to be signified in writing under the royal sign manual 
countersigned by the President of the Board of Control. The 
approval of the Board of Control was made necessary for a 
number of minor appointments. 

The Company was required to appoint a bishop at Calcutta 
with three archdeacons under him. A lakh of rupees was to 
be set apart every year * for the revival and improvement of 
literature and the encouragement of the learned natives cf 
India and for the introduction and promotion of a knowledge 
of the sciences among the inhabitants of British territories 
in India.* No one was to be appointed a writer unless he had 
resided four terms at Haileybury and produced a certificate 
from the Principal that he had duly conformed to all the rules 
and regulations of the College. The College at Haileybury, 
the military seminary at Add isco mbe and the Colleges at 
Calcutta and Madras were placed under the supervision of 
the Board of Control. 

The Charter Act of 1833, like that of 1813, was preceded 
by a searching Parliamentary inquiry. The Reform Act of 
1832 had just then been passed and the idea of reform was in 
the air. Bentham’s views on the simplification and codifica'* 
tion of laws were much in favour with the Whig statesmen. 
Macaulay was in Parliament and was Secretary To the Board 
of Control, while James Mill, the disciple of Bentham and an 
admirer of his views on law-reform, was examiner of corres¬ 
pondence at the India House. It was in the nature of things 
that the Company should be deprived of its commercial 
privileges and ordered to wind up its business with all conve¬ 
nient speed. Its debts were charged on the Indian revenues 
and it was guaranteed lOyz per cent.* dividend on its capital 
for a period of 40 years at the end of which it might be re¬ 
deemed by the state for double the amount. TTie Indian 
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territories and revenues were granted to the Company for 
another twenty years, to be administered ‘ in trust for His 
Majesty, his heirs and successors, for the service of the 
Government of India.’ This arrangement was defended in 
the Commons by M acaula y who argued that Parliament, by its 
ignorance, indifference, and lack of time, was not fitted to 
govern a vast, strange and distant country like India;'’and the 
Indian patronage, if vested in the Ministers, was sure to be 
used in the interests of a partyJ^and for lack of a better alter¬ 
native, the Company must be retained as an organ of govern¬ 
ment for India. 

Extensive changes were made in the system of Indian 
government and administration which may be aptly summed 
up in one word—centralization. The Supreme Government had 
no doubt possessed even before, by virtue of former Acts of 
Parliament, control and superintendence over the other 
Presidencies ‘ as complete and paramount as it was possible 
for language to convey,’ but in practice this was rather 
nominal than real, since it was exercised but rarely, and then 
only after the event, which was often ineffective, for ‘ what 
was already done, however open to censure, was beyond the 
reach of recall and correction.’ A case in point was the 
lavish expenditure of the Provincial Governments which could 
not be checked by the Governor-Genejral as he was informed 
of it only after it had been incurred. As was originally intro¬ 
duced, the Bill sought to centralize the whole civil and 
military government oy vesting it in the Governor-General-in- 
Council and to reduce the status of the Pre8idencies''iby 
abolishing their Councils. These provisions were severely 
criticised in Parliament: they would overburden the central 
government with too much of unnecessary detail, leaving it 
little time to attend to broad questions of principle ; they would 
also reduce the weight and importance of the subordinate 
governments to such an extent that no man of ability might be 
induced to serve as a Governor. As was finally passed, the 
Act vested only the superintendence, direction and control of 
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the whole civil and military government in the ‘ Governor- 
General of India in Council ’—^the new title indicating the new 
role of the central government—and power was given to the 
Directors with the sanction of the Board of Control to reduce or 
even abolish the Councils of the Governors. The Councils of 
the Presidencies were retained, even though their number in 
each case was reduced to two. The financial powers of the 
subordinate governments were severely curtailed. They could 
not create any new office, or grant any salary, gratuity or 
allowance, without the previous sanction of the Governor- 
General-in-Council. 

The same remedy was applied to legislation as well. The 
powers of the Supreme Government were found to be in¬ 
adequate and ill-defined. It had no power to make laws for 
the whole country in matters of common concern. As it had 
hitherto been the Government of Bengal, its regulations 
applied only to the territories under its administration, and 
even though the regulations passed by the Governments of 
Madras and Bombay had to be confirmed by the former before 
they could become valid,'^is power had never been exercised 
with the result that there were many discrepancies and no unity 
among the three sets of regulations. Moreover, as these regula¬ 
tions had been passed by the Governments without proper 
legal advice or assistance, they were in many cases ill-drawn 
and ill-expressed. Then, there was also much uncertainty 
with regard to the extent of the legislative power possessed 
by these Governments.*' The regulations were issued presum¬ 
ably under the power granted by the Act of 1781 to the 
Governor-General-in-Council to make regulations for the 
Provincial Courts (and similar powers were granted to Madras 
in 1800 and to Bombay in 1797 and more specifically in 1807), 
but it was so limited in its scope that Cornwallis, when he 
issued his Code,^ of Regulations in 1793, was doubtful of his 
power to do so. The Act of 1797, no doubt, removed these 
doubts by approving the action of Cornwallis and authorising 
the Governor-General-in-Council to form into a code all the 
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regulations issued by them from time to time affecting the 
rights, persons or property of the natives under the jurisdic¬ 
tion of the Provincial Courts, but a more clear and exact 
definition of the power was thought to be necessary. The 
legislative authority of the Governor-General-in-Council (and 
of the Local Governments) was also limited in another impor¬ 
tant respect. Their regulations were binding on the Supreme 
Courts, only if they were registered in them with their 
approval ; but this was never done. This now acquired a 
special importance from the fact that the Act abolished the 
old licence system of entry and in the words of the Directors 
‘ unsealed for the first time the doors of British India to 
British subjects of European birth.* Hitherto, they had 
been there only on sufferance, but they now acquired 
a right to live in the country and even become owners and 
occupants of land. In the interests of good government and 
justice to the natives, they should be made subject to the same 
laws and law-courts as the natives,''and as a corollary the 
jurisdiction of the Supreme Courts should be curtailed. 

Accordingly the Act of 1833 declared the legislative power 
\of the Governor-General-in-Council in the widest terms possible. 
They were given power to make laws and regulations— 

(a) for repealing, amending or altering any laws and regu¬ 

lations whatever now in force or hereafter to be 
in force in the Indian territories or any part 
thereof ; 

(b) for all persons, whether British or native, foreigners 

or others ; 

(c) for all courts of justice, whether established by His 

Majesty’s Charters or otherwise, and the jurisdic¬ 
tion thereof ; 

(d) for all places and things whatsoever within and 

throughout the whole and every part of these 
territories ; and 

(e) for all servants of the Company within the tJominions 

of princes and states in alliance with the Company. 
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They could not however repeal, vary or affect any of the 
.provisions of this Act or any future Act of ^.Parliament, the 
Mutin y A ct, the Prerogative of the Crown or the allegiance of 
the subject to the ,Crown. The previous sanction of the 
Directors was necessary (a) to empower any courts other than 
the chartered Courts to sentence any European British Subject 
to death, or (b) to abolish any Courts of justice established by 
His Majesty’s Charters T' and all laws were subject to dis¬ 
allowance by the Directors acting under the Board of Control. 
It was declared that the laws so made were to be of the same 
force and effect throughout the Indian territories as any Act 
of Parliament and were to be taken notice of by all Courts 
without the necessity of registration. At the same time, the 
Subordinate Governments were deprived of their power of 
making regulations, but were authorized, no doubt with a view 
to meet the special needs of different localities, to propose to 
the Governor-General-in-Council drafts or projects of any laws 
and regulations which they might think expedient, together 
with the reasons for proposing the same. It is clear that the 
reaction against local independence led to the other extreme, 
viz ., over-centralization. 

Changes were also made in the composition of the 
Governor-General s Council. It was to consist of four ordinary 
members, three to be appointed by the Directors from among 
the Covenanted servants of ten years’ service, and the fourth, 
who should not be a Covenanted servant, was to be appointed 
by them subject to the approbation of His Majesty. The latter 
was not to sit or vote in the Council except at meetings for 
making laws and regulations. The Governor-General and 
three members were to form the quorum for legislative busi¬ 
ness, while the Governor-General and one member only could 
transact executive business. In these provisions, we may 
discern the faint beginnings of a legislative Council as 
distinct from the executive Council. The introduction of the 
fourth member, the Directors explained in their dispatch of 
1834, must be regarded as a substitute for that sanction of 
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the Supreme Court of Judicature which has hitherto been neces¬ 
sary to the validity of regulations affecting the inhabitants of 
the Presidencies, but which, under the new system, will no 
longer be required.’ They thus went on to explaiil his functions : 

* The concurrence of the fourth member of Council may be 
wanting to a law, and the law may be good still ; even his 
absence at the time of enactment will not vitiate the law ; but 
Parliament manifestly intended that the whole of his time and 
attention, and all the resources of knowledge or ability which 
he, may possess, should be employed in promoting the due 
discharge of the legislative functions of the Council. He has 
indeed no pre-eminent control over the duties of this depart¬ 
ment, but he is peculiarly charged with them in all their rami¬ 
fications.* Even though the legislative member had no right 
to take part in the executive business of the Council, they 
advised the Governor-General-in-Council to avail themselves of 

* his presence without his vote,’ as ‘ an intimate knowledge of 
what passes in Council will be of essential service to him in the 
discharge of his legislative functions.’ This advice was follow¬ 
ed and the law member was invited to meetings of the execu¬ 
tive Council also. 

Provision was also made in the Act for the codification of 
laws. Charles Grant , the President of the Board of Control, 
declared in his speech in the House of Commons that the laws 
were ‘ so imperfect that in many^ases it was quite impossible 
to ascertain what the law was.’ First, there were the Hindu 
and Muhammadan laws and usages. They provided only for 
a very small part of the cases which must arise in any com- 
inunity. They were obscure and uncertain owing to a variety 
of texts and conflicting interpretations. ‘ The consequence is ’ 
declared M acaul ay in his speech on the Bill, * that in practice 
the decisions of the tribunals are altogether arbitrary. What is 
administered is not law, but a kind of rude and capricious 
equity.’ Secondly, there was the English statute and common 
law. as was introduced in 1726, which was applicable in the 
Presidency towns and to Englishmen in particular. Thirdly, 
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there were the three bodies of regulations for Bengal, Madras 
and Bombay, each differing from the other. It was therefore 
necessary to leform and digest all these laws and regulations 
into a code. The Act authorised the Governor-General-in- 
Council to appoint a body known as ‘ the Indian Law Com¬ 
missioners’ for the purpose. These were to inquire into the 
jurisdiction, powers and rules of the existing Courts of Justice 
and police establishments, all existing forms of judicial proce¬ 
dure, and the nature and operation of all law, civil or criminal, 
written or customary and to make reports setting forth the 
results of their inquiries and suggesting the necessary altera¬ 
tions, due regard being had to the distinction of castes, 
differences of religion, etc., of the people. Accordingly, the 
Law Commission was constituted with Macaulay, the first law 
rnember, as its president. The Commissioners made many 
reports, the most important of which was the Penal Code which 
was drawn up mostly by Macaulay. This remained in the 
form of a draft for a long time, and after being amended and 
revised by Macaulay’s successors, was enacted into law in 

I860. 

The Act proposed to divide the unwieldy Presidency of 
Bengal into two Presidencies, Agra and Bengal, but this provi¬ 
sion was suspended by an Act o f 1835 , which authorised the 
appointment of a Lieutenant-Governor for the North-Western 
Provinces. The Governor-General of India was continued as 
Governor of Bengal without a Council and this anomalous 
position was relieved in practice by the appointment of the 
senior member of the Governor-General’s Council as Deputy-^ 
Governor. This combination of functions led to the neglect 
of the less important one and the administration of Bengal 
deteriorated in point of efficiency. 

Section 87 of the Act made the famous declaration ‘that 
no native of the said territories, nor any natural-born subject 
of His Majesty resident therein, shall, by reason only of his 
religion, place of birth, descent, colour or any of them, be 
disabled from holding any place or employment under the 
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said Company.’ The object of this provision, explained the 
Directors, * is not to ascertain qualification, but 'to remove a 
disqualification.’ ‘ The meaning of the enactment we take to- 
be that there shall be no governing caste in British India ; tltimt 
whatever other tests of qualification may be adopted, distinc¬ 
tions of race or religion shall not be of the number . . . Fitness 
is henceforth to be the criterion of eligibility.’ But by conti¬ 
nuing to maintain certain tests of qualification—normally not 
within the reach of Indians—for entry into the covenanted civil 
service (for the members of which were reserved all posts 
carrying a salary of more than £500 a year by the Act of 1793), 
Indians were in practice excluded from these higher posts. 
Practically, perhaps,' declared the Directors, ‘ no very 
marked difference of results will be occasioned. The distinc¬ 
tion between the situations allotted to the covenanted service 
and all other situations of an official or public nature will 
remain generally as at present.* The declaration remained for 
long in the tantalizing realm of unfulfilled aspirations. 

■ The Charter Act of 1853 was—and intended to be—the 
last of its kind. The territories and revenues of India were 
granted to the Company to be held in trust for Her Majesty, 
not for a period of 20 years as had been the case hitherto, but 
until Parliament should otherwise direct. At the same time, 
the number of Directors was reduced from 24 to 18, six of whom 
, were to be appointed by the Crowji. ’The quorum for a Court 
of the Directors was reduced from 13 to 10, thus making it 
possible for the Crown Directors to be a majority in a thinly 
attended meeting. Another change in the same direction was 
made with regard lo the salary of the President of the Board of 
Control. In the beginning, the post had been held in con¬ 
junction with some other office and therefore it only carried a 
salary of £2,000 a year ; but when it came to be held singly 
in 1810, the salary was increased to £ 5^0Q 0. In 1831 however 
if. a fit of economy, this was reduced to £3,500. In conse¬ 
quence, it became either a stepping-stone to something higher 
for men of ability or a resting-place for those of the second 
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rank, and it was therefore with a view to raise it to Cabinet 
rank and status that it was enacted that the salary of the 
President should in no case be less than that of a Secretary of 
State. Another change made by the Act did away with the 
chief reason hitherto put forward for the retention of the 
Company. The patronage was now taken away from the , 
Directors, and the covenanted civil service was thrown open 
to competition to all natural-born subjects of Her Majesty, under '' 
"^rules to be made by the Board of Control. There would there¬ 
fore be no obstacle for the transfer of the Indian territories to 
the Crown when Parliament, in the natural course of things, 
would come to consider the matter in 1873. The Mutiny only 
accelerated this process. 

Important changes were made by the Act in thejadminis- 
trative structure of India. It was at last recognised that the 
interests of Bengal had suffered for want of a permanent head of 
government and that it was necessary to relieve the Governor- 
General of the labour of this duty. Provision was therefore 
made for the appointment of a separate Governor for the 
Presidency of Bengal, and until it was made, the Court of 
Directors might authorize the Governor-General of India in 
Council to appoint a covenanted servant of ten years’ standing 
as the Lieutenant-Governor of the Province.'^ The latter 
appointment, being the cheaper of the two, was made. 
Power was given to the Court of Directors to constitute a new 
Presidency, and till that was done, a new lieutenant-governor¬ 
ship, and to alter and regulate from time to time the limits of 
the various Provinces. This power was exercised to constitute 
the Punjab into a lieutenant-governorship in 1859. 

In^The legislative provisions of the Act of 1853 may be 
clearly discerned the emergence of a legislative C oun cil a s 
distinct from the executive Council. TTie fourth ordinary 
member or * the legislative Councillor’ under the Act of 1833 
was now made ^fegtiTar rhember of the Governor-Generars 
executive Council, with the right to sit and vote at its meetings, i 
As great inconvenience had been felt by the Governor-General- 
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in-Council at Calcutta in legislating for the different parts of 
India on account of their ignorance of the local customs, 
manners and conditions of the other parts of the country, 
it was now provided that the head of the government of each 
Province was to appoint a covenanted servant of ten years* 
experience as an additional member of the Governor-General’s 
Council. The legal element in the Council was also strengthen¬ 
ed by the appointment of the Chief Justice and another judge 
f of the Supreme Court at Calcutta as additional members. 
\Thus the legislative Council consisted of 12 members—^the 
^Governor-General, the Commander-in-Chlef as an extra- 
^prdinary member, the four ordinary members of the executive 
djouncil, the four * legislative Councillors * from the Provinces 
a^id the two judges of the Supreme Court. Seven of them were 
to form the quorum. Hitherto, the Governor-General had no 
^ower to veto any law passed by the Council. He had to abide 
hy the decision of the majority, having as President only the 
feasting vote in case of an equality of votes. Perhaps, on 
faccount of the enlargement of the Council for legislative pur¬ 
poses, it was now declared that whether the Governor-General 
j was present or not in the Council at the time of making a law, 
i every law had to receive his assent before it could become 
^ valid. 

The Act of 1853 authorized the Crown to appoint a Law 
Commission in England. The Law Commission appointed In 
^ India under the Act of 1833 had made many reports, but no 
practical result followed from their labours. The English Law 
Commission was therefore required to examine and put into 
shape the mass of reports and drafts of Acts left by the Indian 
Law Commission and to recommend what legislation was 
necessary. It was as a result of their labours that the Indian 
Penal Code and the Civil arid Criminal Procedure Codes were 
at last enacted into law. But the appointment of the Com¬ 
mission was not without its disadvantages. Jt niade the Home 
Government interfere in the details of the Indian legislative 
enactments, not contenting itself with laying down the general 
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lines of policy, and attempt to reduce the Indian Legislative 
Council to the position of a mere registration office. Sir 
Charles Wood fell out with Dalhousie on the question of the 
extent of Independence to be allowed to the Council, and 
even after its powers were reduced by the Act of 1861, a 
similar dispute broke out between the Duke of Argyll and Lord 
Mayo in 1870. 
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CHAPTER VI 

THE HOME GOVERNMENT (1868—1918) 

1. The Assumption of Government by the Crown 

The Mutiny dealt the Coup de grace to the system of 
<iouble government at Home. It furnished the motive and 
occasion for the transfer of the Indian territories to the Crown. 
The Company presented a petition to both the Houses of 
Parliament, pleading hard for the retention of the status quo. 
They dilated upon their services to England in having acquired 
for her, without the smallest cost to the Exchequer, the magni¬ 
ficent empire in the East and to India in having made great 
improvements in her administration ‘ during the last and pre¬ 
sent generation in i articular.’ They said they looked with the 
deepest concern and uneasiness at the effect likely to be 
produced on the people of India by the change of Government. 
The people of India would at first feel no certainty that the 
new government or the government under the new name 
would hold itself bound by the pledges of its predecessors. 
Any such apprehension on their part would prove dangerous 
' to the stability of British dominion in India. They demanded 
a searching investigation into the Mutiny and its causes in order 
to ascertain whether that had anything to do with the system 
of government at Home. They said that the criticism often 
levelled against the existing system that it was a double govern¬ 
ment and that the division of power between its two branches 
.made for irresponsibility was not true. The Indian Minister 
had, in fact, the final voice in all matters relating to the Indian 
administration and was responsible to Parliament like the 
other Ministers for all his acts. His responsibility was made 
more rather than less effective by his association with a body 
of responsible advisers. 
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They assumed that the Minister of the Crown who would 
henceforward conduct the home portion of the Indian 
administration would be assisted by a Council composed of 
statesmen experienced in Indian affairs. The knowledge 
necessary for governing a foreign country and in particular a 
country like India could not possibly be possessed by any one 
who had not devoted a considerable portion of his life to the 
acquisition of it» The Council should be qualified not only to 
advice the Minister, but also by its advice, to exercise, to a 
certain degree, a moral check. It could not be expected 
generally that the Minister should have been personally 
acquainted with India. But he would be exposed to perpetual 
solicitations from individuals and bodies, having very fre¬ 
quently objects in view other than the interests or the good 
government of India. The public opinion in England was 
necessarily unacquainted with Indian affairs and therefore 
liable to be misled by interested parties. The Council should 
therefore derive sufficient weight from its constitution to be 
a substantial barrier against those inroads of self-interest and 
ignorance from which the Government of India had hitherto 
been comparatively free and against which it would be too 
much to expect that Parliament could afford sufficient protec¬ 
tion. The Council must be so constituted as to be personally 
independent of the Minister and should feel itself responsible 
for recording an opinion on every Indian subject and pressing 
that opinion on the Minister, whether it was agreeable to him 
or not. Then only would the Council be a check on the 
Minister ; otherwise it would be a screen, weakening his 
responsibility. They went on to say that in enumerating the 
conditions of a good system of Home Government for India* 
they had in fact enumerated the qualities possessed by the 
present system and prayed that the existing system should be 
continued. 

Palmerston, in introducing his India Bill in the House of 
Commons, gave an elaborate reply to all these contentions. 
He said that it was not on the ground of any delinquency on 
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the part of the Company but on the ground of the inconve¬ 
nience and injurious character of the existing arrangements that 
he proposed the measure. It was indeed very strange that so 
vast and populous a country like India should have been 
deliberately consigned to the care and management of a 
chartered Company by a nation in which the science of 
government was perhaps better understood than in any other. 
The cardinal principle of the English political system was that 
all administrative functions should be accompanied by 
Ministerial responsibility—responsibility to Parliament and to 
public opinion. But the Company was not a responsible body. 
It lepresented neither Parliament nor the nation, being elected 
by persons who happened to be holders of India stock. The 
power of government was divided between the Court of 
Directors and the Board of Control and the responsibility for 
the Indian government was thereby diffused and dissipate J. 
Dispatch and unity of purpose could not be expected to exist 
under such an arrangement and the curiously cumbrous method 
of transacting business enhanced these defects. Before a 
dispatch upon the most important matter could go out to India, 
it had to oscillate between Cannon Row and the India House ; 
it was proposed by one party, altered by the other, altered 
again by the first and sent back to the other. It was obvious 
that this system of check and counter-check must be attended 
with great inconvenience to the public service and be pro¬ 
ductive of great delay. Another result of this was that in cases 
of material difference between the two bodies, agreement 
could only be reached by a compromise, but compromise was 
always unsatisfactory as it could be based upon no intelligible 
principle. He said that the change he proposed would produce 
no ill effects in India, as had been alleged, since it was 
confined solely and entirely to a change in the administrative 
organization at Home. So far as the impression on the 
princes and people of India was concerned, it would be all 
for the better, as the name of the sovereign of a great and 
mighty Empire might be expected to produce greater respect 
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and loyalty among them than the name of a mere Company 
of merchants. He therefore earnestly commended the 
measure to the consideration of the House. 

" ; But soon afterwards, Palmerston’s ministry was turned 
out of office and it fell to Lord Derby’s Government to carry 
out the measure. After many vicissitudes, the * Act for the 
better government of India ’ was passed. It vested the 
government and revenues of the Indian territories and the 
paramountcy rights over, and the tributes from, the Indian states 
in the Crown. The powers and duties hitherto exercised by 
the Court of Directors or the Board of Control either alone or 
together, were now to be exercised by one of the Principal 
Secretaries of State. The Act sanctioned for the purpose the 
appointment of a fifth Secretary of State. 

For the purposes of the Act. a ‘ Council of India ’ was to 
be established, consisting of fifteen members. Eight of them 
were to be appointed by the Crown and seven to be elected 
by the existing Court of Directors either from among them¬ 
selves or those who had once been Directors. The majority of 
the members, appointed or elected, should have served or 
resided in India for at least ten years and should not have last 
left India more than ten years before their appointment and in 
future it was to be so regulated that nine at least of the 
members should possess these qualifications. Every member 
of Council should hold office during good behaviour and could 
be removed by the Crown upon an address from both the 
Houses of Parliament. To keep the members free from party 
affiliations, they were made incapable of sitting or voting in 
Parliament. Each member was to be paid a salary of £1,200 
per annum. 

The Council was to conduct, under the direction of the 
Secretary of State who was its President, the business transacted 
ivTi the United Kingdom in relation to the Government of India 
and the correspondence with India ; but every order or 
communication was to be signed by the Secretary of State 
(alone), and all the dispatches from the Governments were in 
F. 5 
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the same manner addressed to him. The Council therefore 
had no initiative to frame dispatches, which had all along been 
possessed by its predecessor, the Court of Directors. The 
Council was to meet at least once a week and could not 
transact business without a quorum of five xoembers. The 
Secretary of State could appoint one of the members as Vice- 
President to preside over its meeting in his absence. He could 
divide the Council into Committees for the more convenient 
transaction of business,’ distribute departments of business 
among them and direct the manner in which business should 
be transacted. 

In case of a difference of opinion in the Council, the deci¬ 
sion of the Secretary of State was to be final in all but a few 
specified matters. In such a case, he might require that his 
opinion and the reasons therefor should be entered in the 
minutes of the proceedings and the same right might be 
exercised by any member present.*^ Every act done at a 
meeting in the absence of the Secretary of State required his 
approval in writing. Every order or communication (not being 
* urgent ’ or ‘ secret *) proposed to be sent to India and 
proposed to be made in the United Kingdom under the Act 
by the Secretary of State must, unless it was submitted to a 
meeting of the Council, be placed in the Council room for seven 
days before issue.'^ Every member could record his opinion on 
it in a minute-book kept fpr the purpose and if a majority 
minuted against the order, the Secretary of State, if he decided 
to adhere to it, must record his reasons for doing so. In case 
of ‘ urgent ’ matters, he might issue orders without consulting 
the Council, but he should record in every such case the reason 
for urgency and give notice of it to every member of the 
Council. ^Orders concerning the levying of war or making 
of peace or negotiating with native powers which had hitherto 
been issued through the Secret Committee could now be issued 
by the Secr^^ry of State without any reference or notice to 
the Council. The concurrence of a majority of members pre¬ 
sent at a meeting was however made necessary for any grant 
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or appropriation of the Indian revenues, and for purchasing 
and acquiring any property or selling and disposing of it ; for 
regulations distributing patronage and power of nomination 
among the several authorities in India and for restoring to their 
stations, offices and employments officers and servants suspend¬ 
ed or removed by any authority in India. It may be here 
noted that the provisions with regard to the constitution and 
powers of the Council of India follow in a large measure the 
suggestions made by the Company in their petition. 

The salaries of the Secretary of State and the members of 
his Council, the cost of the India Office, the debts of the East 
India Company and the dividends on its stock were all charged 
on the Indian revenues which, it was declared, were to be used 
for the purposes of the Government of India alone. The 
Secretary of State was required to lay before Parliament every 
year a financial statement of the expenditure and revenues of 
India together with a report on the moral and material progress 
of the country. 

The Governor-General and the Governors of the 
Presidencies were to be appointed by the Crown and the 
members of their Councils by the Secretary of State in Council. 
Lieutenant-Governors were to be appointed by the Governor- 
General subject to the approbation of Her Majesty.V^All other 
appointments were to be made as they had been hitherto, 
subject to the qualifications, conditions and restrictions govern¬ 
ing them at that time. 

The military and naval forces of the Company were 
transferred to the Crown, subject to the same conditions of 
service under which they had been enlisted. Power was given 
to the Crown from time to time by Order in Council to alter 
or regulate the terms and conditions of their service. It was 
expressly declared that except for preventing or repelling actual 
invasion or under other sudden or urgent necessity, the Indian 
revenues should not be applicable to defray the expenses pf 
military operations carried on beyond the external frontiers of 
India without the consent of both the Houses of Parliament, 
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When an order directing the commencement of hostilities was 
se'nt to India, it must be communicated to both the Houses of 
Parliament within three months of its issue and if Parliament 
was not in session at the end of that period, within one month 
after the next meeting of Parliament. 

All treaties made by the Company were made binding on 
the Crown and all contracts, covenants, liabilities and engage¬ 
ments entered into by the Company could be enforced by or 
against the Secretary of State in Council. For contracts and 
other legal purposes, the Secretary of State in Council was 
made a body corporate with power to sue or be sued in 
England and India. 

The assumption of the Government of India by the Crown 
was announced to the Princes and people of India by Queen 
Victoria in her Proclamation of 1st November, 1858. She an¬ 
nounced to the Indian Princes the abandonment of the policy 
of annexation and her scrupulous respect for the maintenance 
of aJl their treaties and engagements. She proclaimed to the 
people of India her adherence to the principle of religious 
neutrality and her wish to admit to public office freely and 
impartially, as far as possible, all her subjects, without any 
distinction of race or creed, provided they possessed the neces¬ 
sary qualifications. The assumption of the Indian government 
directly by the Crown was further recognised and its significance 
further impressed on the princes and people of India by the 
Royal Titles Act of 1876 which enabled the Queen to add to 
her style the title of ‘ Empress of India.* 

2. The Home Government 

India is a dependency of the British Crown. The Parlia¬ 
ment of the United Kingdom is the legal sovereign of India. 
The powers of the various governments and legislatures and 
high courts in India are derived from Acts of Parliament. 
Parliament lays down and from time to time amends the 
Constitution of India. It also passes laws on matters of 
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imperial interest like the Merchant Shipping Act or the Copy¬ 
right Act. The bulk of the Indian legislation however it leaves 
to the Indian legislatures which it has itself created. It 
exercises control over the Indian administration through the 
Secretar}' of State for India, who, as a member of the Cabinet, 
is responsible to Parliament in accordance with constitutional 
practice for all his official acts. It exercises this control by 
means of questions, by amendments to the address, by motions 
to adjourn, by resolutions or by motions of no confidence. 
Before 1919, the position of the Secretary of State for India 
differed from that of the other Cabinet Ministers in two 
important respects. In the first place, his salary was paid out 
of the Indian revenues and. so did not come before the House 
of Commons for discussion and vote in the Committee of Supply. 
An attempt made in 1906 to place it on the British estimates was 
defeated by a large majority on the ground that the change 
would tend to bring the Indian administration into the arena of 
party '^politics. Secondly, with the Secretary of State was 
associated the Council of India which was invested by statute 
with the power of sanctioning Indian expenditure. It meant 
that to this extent Parliament deliberately divested itself of 
the power of Interference in Indian administration. 

Whatever jnight have been the theory of Parliamentary 
control, in practice it was but slight. The members of Parlia¬ 
ment were generally ignorant of the Indian affairs and their 
interest was monopolised by more pressing questions nearer 
home. The Secretary of State laid every year before Parlia¬ 
ment a report on the moral and material progress of India 
which was never read by the members and a perfunctory debate 
took place every year in Committee on the East India Revenue 
Accounts in an almost empty House. Discussion was generally 
confined to a few topics such as the methods of dealing with 
political agitation, the opium trade, the cotton excise duties, 
etc., and even when the House of Commons passed a resolu¬ 
tion, as it did in 1893, in favour of simultaneous examinations 
in England and India for the recruitment of the Indian civil 
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service, the Secretary of State did not care to give effect to it 
as he*knew full well that it was not capable of any sustained 
interest in Indian affairs. The authors of the Joint Report gave 
the following estimate of the incompetence of Parliament to 
deal with Indian affairs: ‘ Of all the departments of the state, 

the India Office is at present the least concerned with Parlia¬ 
ment. Parliamentary control cannot in fact be called a reality. 
Discussion is often out of date and ill-informed ; it tends to be 
confined to a little knot of members and to stereotyped topics ; 
and it is rarely followed by any decision.* 

TTiis failure of Parliament had no doubt been expected ; 
not so, that of the Council of India. It had been intended to 
a large extent to take the place of Parliament. * So far as 
finance and expenditure are concerned, the Council stands to 
the Secretary of State in the same relation in which Parliament 
stands to the other Secretaries of State.* But this was too large 
a power for so small and unrepresentative a body as the Council 
of India. A good deal of interesting discussion took place in 
1869 in the House of Lords on this ‘ financial veto * of the 
Council. Lord Salisbury, a former Secretary of State, held that 
it enabled the Council, under cover of vetoing money questions, 
to interfere in every other measure on the plea that it involved 
money considerations. The Duke of Argyll, who was then 
Secretary of State, argued that the Act gave no such power to 
the Council. In matters involving policy, it could not interfere 
by interposing its ‘ financial veto,* because these were deter¬ 
mined by the Cabinet and for these the Secretary of State was 
responsible only to Parliament. In other matters, this power 
did not amount to much, as it was purely a negative power—a 
power which could be exercised only at the instance and with 
the sanction of the Secretary of State. ^ 

The Government of India Act Amendment Bill which 
occasioned these discussions was passed into law in 1869, It 
modified the constitution of the Council by reducing the life 
tenure of its members to a period of ten years, which might be 
extended by another five years for special reasons of public 
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advan^ge, The Secretary of State justified the change on the 
ground that things were moving very rapidly in India on account 
of the introduction of European civilization and inventions and 
the development of railway communications, and it was there¬ 
fore necessary that the member of Council should have both 
an intimate and recent experience of India, Lord Salisbury 
moved and carried an amendment which took away the right 
of the Council to co-opt members and gave the Secretary of 
State the right to fill up all vacancies in that body. Another 
provision of the Act vested in the Crown the power of appoint¬ 
ing members to the Governor-Generars and Governors 
Councils which had hitherto been exercised by the Secretary 
of State in Council with the concurrence of a majority of votes. 

/ The general effect of the discussions and legislation of 1869 
^ was to reduce the Council to a subordinate position to the 
Secretary of State. 

Thus the Council of India became simply an advisory body. 
It exercised little power overj but possessed considerable 
influence with, the Secretary of State. It now came into con¬ 
flict with the growing tide of educated public opinion in India. 
It was condemned as an ‘ oligarchy of fossilized Indian adminis¬ 
trators,’(the guardian of the interests of an alien bureaucracy, 
a body bitterly hostile to the political aspirations of the sons 
of the soil. In its very first session, the Indian National Con¬ 
gress demanded its abolition ‘ as the necessary preliminary to 
all other reforms.* The Council however survived all these 
attacks and continued to be recruited from among the retired 
Anglo-Indian officials whose experience of India was always 
by ten years out of date. In 1907, the Secretary of State, 
Mr. Morley, decided to introduce two Indian members into this 
citadel of the bureaucracy, an innovation which was resisted 
by the Council and which he therefore considered as of ‘ pro¬ 
found significance.’ An Act of 1889 had required the Secre¬ 
tary of State to abstain from filling up vacancies in the Council 
of India, until its number was reduced to 10. At that time, 
there were 12 members in the Council, and Parliamentary sane- 
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tion was therefore necessary to increase its membership. The 
Act that was passed in 1907 fixed the minimum number of 
members in the Council at 10 and the maximum at 14, reduced 
the tenure of office from 10 to 7 years, required that a member’s 
experience of India should not be older than 5 years and 
reduced the salary of a member from £1,200 to £1,000 a year. 
The first two members appointed by Morley to the Council 
were Mr. Krishna Govinda Gupta of the Indian Civil Service, a 
Hindu, and Mr. Saiyad Hussain Bilgrami of the Nizam s 
Service, a Muhammadan—considered at the time as ‘ safe 
appointments and based upon the principle of representation 
of classes and communities, 

3, The Home Government and the Government of India 

Under the rule of the Compan y, the Government of India 
was left very much to itself, without being closely controlled 
from Home. Owing to the long distance between India and 
England and the slow means of communication, the duality 
in the Home Government and their cumbrous method of pro¬ 
cedure, the Government of India could not expect to receive 
prompt answers to its queries from Home. Events in India 
could not wait upon the arrival of dispatches from 
England and the Governor-General-in-Council had to 
take some course of action or other on their own 
responsibility. Under these circumstances, a large amount 
of discretion had to be left to the ’ men on the spot.' 
As in the case of the control of the Government of India over 
the Provincial Governments, the Home Government’s control 
over the former was ex post jacto in its nature and hence not 
very effective. They could not undo what had once been done 
and so had to content themselves with laying down general 
principles for the guidance of their servants in future. In 
extreme cases, when disobedience could no longer be endured 
with patience, the Governor-General was recalled. Such cases 
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Vi^ere however very rare. TTie exact nature of the control 
exercised by the Home Government before 1858 was thus 
described by John Stuart Mill in the Company’s Petition to 
Parliament: ‘ The Executive Government of India is, and 

must be, seated in India itself. The Court of Directors is not 
so. much an executive as a deliberative body. Its principal 
function, and that of the Home Government generally, is not 
to direct the details of administration, but to scrutinize and 
revise the past acts of the Indian Government ; to lay down 
principles and issue general instructions for their future 
guidance, and to give or refuse sanction to great political 
measures, which are referred home for approval.* 

After the transfer of the I ndian territories jip the Crown , 
greater and closer control came to be exercised by the Home 
Government over the Government of India. The abolition of 
the double government and the creation of the post of the 
Secretary of State was itself an Important factor in this new 
development. The post of the President of the Board of 
Control had never been long occupied by a man of real 
eminence (with the exception of Dundas) except as a stepping- 
stone to something higher. It was generally regarded as a 
dumping ground for mediocrities.* But the post of the 
Secretary of State for India has been highly valued as an 
important position in the British Cabinet and has been occu¬ 
pied by men of talent and ability. That itself made for in¬ 
creased control. Moreover, as the division of control and the 
delay which had characterised the double government had been 
done away with, the Governor-General v^as left with no choice 
but to obey the orders of the Secretary of State in every 
particular. 

TTie creation of the Council of India in 1858 was another 
important factor in the situation. Most of the Directors had 
never been to India, they could lay no claim to any knowledge 
^bout the minutiae of Indian administration and their control 
therefore had necessarily to be general. But it was otherwise 
with the members of the Council of India. These had spent 
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the main part of their precious lives amid these petty details 
and so developed an affection for them. As they had neither 
the power nor the competence to lay down any lines of policy, 
they tried to justify their position by piling up red tape and 
keeping to the routine—by incessantly interfering in the details 
of Indian administration. 

But these factors by themselves might not have meant 
much, had they not been reinforced by another. T he Suez 
Canal was completed and the S ubmarine Cab le was laid con¬ 
necting India and England in 1870. S teamship and electricity 
annihilated time and distance and enabled the Secretary cf 
State and the Governor-General to exchange their views byj 
v/eekly letters and daily telegrams. The Secretary of State 
could no longer be confronted with accomplished facts and his 
control over the Government of India became constant, regular 
and detailed. 

This soon led to conflicts and controversies between the 
two authorities. The first of them occurred in 1870^ when the 
Secretary of State, on the recommendation of the English 
Law Commissioners, sent two ‘ draft Acts ’—^the^Contract Act 
and the Evidence Ac^and ordered the Government of India 
to pass them into law in the shape in which he sent them. 
Lord Mayo’s Government protested against this order and 
represented to him that the Indian Councils Act of 1861 invested 
them with some discretion in the matter, that while the 
Secretary of State might disallow any law they passed, he 
could not force them to pass any law they disapproved. ‘ Any 
other view would invest the Secretary of State with the 
character of legislator for British India and would convert the 
legislative Council into a mere instrument to be used by him 
for that purpose.’ The Duke of Argyll in his reply brushed 
aside their objections, impressing upon them the principle thati 
the final control and direction of the affairs of India rested) 
with the Home Government and not with the Government off’ 
India, In the latter’s subordination to the former, no distinc¬ 
tion need be made between legislative and executive matters,^ 
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If the power of the Imperial Government were limited to the 
mere interposition of a veto on Acts passed in India, then the 
Government of the Queen, although it could resist the passing 
of an injurious law, would be helpless to secure legislative 
sanction for any measures, however essential it might deem 
them to be, for the welfare or safety of the Indian Empire. 
This was the principle followed in other parts of the Queen's 
dominions where the authority of the legislative body was not 
derived from the principle of popular representation. 

During the time of Lord Northbrook's viceroyalty, there 
came about many disputes between the Home Government 
and the Government of India, which ultimately led to Lord 
Northbrook's resignation. The Governor-General took an 
Independent attitude on many important questions, e.g., in 
abolishing; the income-ta x against the wishes of the Home 
authorities, in enacting tariff legislati on without the previous 
sanction of the Secretary of State and in r efusing to abolish the 
3 per cent, customs dut y on imported cotton cloth. These 
disputes between Lord Salisbury and Lord Northbrook seem 
to have arisen out of their different conceptions regarding the 
position of the Home Government in relation to the Govern¬ 
ment of India, Lord Salisbury often dwelt in his private 
correspondence on the problem of combining an independence 
of initiative in the local government with responsibility for 
final decision which was inherent in that at the Centre and held 
that this could only be solved by constant and intimate corres¬ 
pondence between the two auhorities. Lord Northbrook 
however considered that Lord Salisbury’s idea to conduct the 
Government of India to a large extent by means of private 
correspondence between the Secretary of State and the Viceroy, 
ignoring the two Councils associated with them by statute, was 
in spirit unconstitutional and it tended ‘ to bring the Viceroy 
in the same relation with the Secretary of State for India as 
that in which an Ambassador or Minister at a Foreign Court 
stands to the Secretary of State for Foreign Affairs.’ While 
recognizing the subordinate position of the Viceroy, he held 
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that Parliament had conferred certain rights not only on the 
Viceroy but on his Council, which differentiated them in a 
very notable degree from diplomatic officials. 

Friction again arose between the two authorities in the 
time of Lord Elgin’s VicerJ^jyalty on the question of the 
imposition of a co untervailing excise duty on cotton clotjt 
manufactured in the country as a set-off against the customs 
duty levied on imported cotton cloth. The members of the 
Governor-Generars Executive Council opposed this measure 
vehemently and claimed freedom to carry their opposition into 
the Legislative Council also. Sir Henry Fowler, the Secretary 
of State, then laid it down that the Governor-General's Council 
should act as a un't ‘ on the principle of the united and indivi¬ 
sible responsibility of the Cabinet,’ in carrying out the orders 
of the Home Government ; and that this principle applied 
equally to administrative and to legislative action ; ‘ if in either 
case a difference has arisen, members of the Government of 
India are bound, after recording their opinions, if they think 
fit to do so, for the information of the Secretary of State in the 
manner prescribed by the Act. either to act with the Govern¬ 
ment or place their resignations in the hands of the Viceroy.’ 

The conflict between the two authorities reached its climax 
in the time of Morley and Minto. The one was a philosoph cal 
radical and the other was a conservative, but they did not 
differ on large questions .of policy. Their differences arose in 
matters of detail and from the different views they held about 
their relations to each other. Morley in his old age developed 
an autocratic temperament, regarded the Governor-General as 
his agent and carried the practice of conducting government 
by means of private letters and telegrams to excessive lengths. 
No matter was too small for the Secretary of State’s inter¬ 
ference. He made use of his financial powers to keep the 
merest trifles under his control. ‘ I used to imagine ’ wrote the 
Governor-General to one of his friends, ‘ that the Secretary of 
State aimed only at directing great principles of Indian policy, 
and that the administration of the country rested with the 
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Government of India, but there has been interference in every¬ 
thing. It only results in intense worry for the Viceroy, for do 
what he will, the Secretary of State cannot administer India/ 
Morley appointed the members of the Governor-Generars 
Council without consulting Minto and in one case, despite his 
objections. Whereas the law gave the Governor-General the 
power of appointing Lieutenant-Governors and the Secretary 
of State only that of veto, Morley claimed a predominant share 
in the selection of these officers. He claimed the right to 
carry on correspondence with any official in India—not through 
the Governor-General—^^but direct—a constitutional Impropriety 
against which the Governor-General vigorously protested. 

Legally his pisition may be sound ' he said, ‘ but constitu¬ 
tionally it is impossible.’ 

It should not however be concluded from what has been 
said that the Government of India was completely deprived of 
all its discretionary power. The extreme theory of agency 
which was Implicitly held by many a Secretary of State wa? 
modified in practice by the long distance which separated the 
principal from his agent. To direct the administration of a 
vast dependency in all its details from a place six thousand 
miles away could be neither easy nor possible. Moreover 
there were forces at work in India during all this while which 
tended to reverse this whole course of events. develop- 

rnent of an educated public opinion and national sentiment 
required close and careful watching from the ‘ men on the 
spot the growth of political and subversive movements 
demanded .swift and vigorous action from them ; and the 
introduction of elected representatives of the people into the 
legislative councils was developing a stream of tendency which 
was destined to set important limits to this exercise of control 
by the India Office. 
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THE GOVERNMENTS IN INDIA (1858—1918) 

I 1. The Supreme Government. 

tA C ^ 

, the Governor'-General has also been styled the 
Viceroy,’ a title which has no statutory basis, but was first 
applied to Lord Canning by Queen Victoria in her famous 
Proclamation. The new title denotes the new position of the 
Governor-General as the representative of the Crown in India. 
He is appointed by the Crown on the recommendation of the 
Prime Minister, i.e., the party in power, but he continues in 
office even on a change of Ministry, as ‘ the Indian Question ’ 
has always been viewed in England from a national and non- 
party point of view. Warren Hastings, the first Governor- 
General, was appointed by the Regulating Act for a period of 
five years, and even though there has been no statutory restric¬ 
tion, his successors have continued to be appointed for the 
same p eriM . Ever since the appointment of Cornwallis in 
1786, it has also become customary to select the Governor- 
General from among the distinguished public men in English 
political life and not from among the distinguished public 
administrators in the covenanted service in India. Exception 
made in the case of Shore and Lawrence did not justify the 
departure from custom. A civilian Governor-General cannot^ 
shake off the narrow prejudices which he has acquired during 
long years of service, nor can he command the obedience and 
respect of his colleagues with whom he has hitherto moved on 
terms of equality. On the other hand, a Governor-General 
who is selected from English public life, brings with him a 
fresh and open mind, free from narrow views and petty pre¬ 
possessions, a wide political and administrative experience and 
an extensive knowledge of men and things which stand him in 
good stead when he is confronted by the many and difficult 
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problems of Indian administration* The Gov^nor-General is 
paid a salary of over two and a half lakhs of rupees a year 
m addition to the * allowances ’ which he receives to meet the 
high cost of the regal life he has to lead in India. He exercises 
on behalf of the Crown the royal prerogative of pardon and 
confers certain titles of honourX Before 1924, he was not 
allowed to go home on leave even for a short period during 
the tenure of his office, on account of an old prohibition to that 
effect in the Statute of 1793. An Act was passed in that year 
(1924) which empowered the Secretary of State to grant him 
leave of absence for a period not exceeding four months and 
not more than once during his period of office for urgent 
reasons of public interest, or of health or of private affairs.’** 
For its power and pomp, privileges and emoluments, no other 
public office in the British Empire is so highly prized and so 
greyly coveted as the Viceroyalty of India. 

The Government of India is the Governor-General-in' 
yCbuncil. In 1858, the Council consisted of four members. The 
Indian Councils Act of 1861 increased the number of Councillors 
to five. Of these, three must have been at the time of their 
appointment, for at least ten years in the service of the Company 
or the Crown. If a person so appointed was in the military 
service of the Crov/n, he should not during his continuance in 
office as a member of Council, hold any military command or 
be employed in actual military duties. Of the remaining two, 
one must have been a barrister of England or Ireland or an 
advocate of Scotland of not less than five years* standing. 
Power was given for the appointment of the Commander-in- 
Chief as an extra-ordinary member of Council and he was 
always so appointed. In 1874, provision was made for the 
appointment of a sixth ordinary member for public works, 
which was converted into a general power in 1904 and a 

*' Leave of absence under the same ronditions can be granfed by the 
Hccretary of State to the Coininanderdn-Ghief and the Governors, and by 
the Governor-General-in-Council and by the (TOTernors-in*CnnnciI to tlio 
members of their respective Councils. 
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member was then appointed to preside over the Department 
of Commerce and Industry. In 1905 came a serious dispute 
between Lord Curzon and Lord Kitchener over the abolition 
of the Military Member of Council. The military administration 
at that time was divided between the Commander-in-Chief 
who, as the executive head of the army, was concerned with 
its organisation and discipline, preparation for war and promo¬ 
tions, and the Military Member who was responsible for 
transport and supply, military equipment, military works and 
military finance and the preparation of the military budget. 
All proposals of the Commander-in-Chief had to be made 
through the Military Member, who was thus the official adviser 
of the Governor-General in military matters. This practice was 
resented by Lord Kitchener who demanded the abolition of 
the Military Member on the ground that the proposals of the 
Commander-in-Chief should not reach the Governor-General 
through a second military adviser who must necessarily be both 
junior in rank and inferior in military experience to him. Lord 
Curzon and his Council strongly objected to this on the ground 
that it would tend to concentrate all military authority in the 
hands of the Commander-in-Chief and subvert the supremacy of 
the civil power by depriving it of independent military advice. 
The Home Government supported Lord Kitchener, by reduc¬ 
ing the independent status of the Military Member and making 
the Commander-in-Chief the sole adviser of the Government 
in military matters. Thereupon Lord Curzon resigned. The 
new ‘ Military Supply Member ’ who, was then appointed was 
later abolished in 1909 and in the next year the vacancy was 
hlled by the appointment of a member for Education and 
Sanitation. The last important change in the composition of 
the Council came in 1909. Before that time, no Indian had ever 
been appointed a member of the Council, and when the 
proposal was mooted in connection with the Minto-Morley 
Reforms in 1906, it met with strong and serious opposition in 
both the Councils in India and England. Morley was however 
bent upon carrying it out and at last in 1909 he appointed 
F. 6 • 
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Mr. (later Lord) Sinha as the law member of the 
Council. 

Before 1859, business was transacted by the Governor- 
General-in-Council in the most cumbrous and inefficient manner. 
Every member was supposed to be concerned with the 
whole work of government. The papers that came up for dis¬ 
posal were placed in small mahogany boxes, which were tsJcen 
round in circulation from one Councillor's house to another. 
Every member was expected to read each one of these papers 
and to ‘ note * his opinion on it. If these notes showed dis¬ 
agreement, as was often the case, the boxes were again set in 
motion. Each member then saw what the other had written 
about his opinion and he then recorded his opinion on the 
criticism. Lord Dalhousie became impatient with this practice 
and ordered that the papers should not be sent round more 
than once. The Council met twice a week. The Secretaries 
attended ; each read his bundle of papers and hurriedly noted 
down the decisions taken by the Council. Even though the 
Council sat from 10 in the morning to 3 to 4 in the afternoon, 
there might still be some business left over to the next meet¬ 
ing. The defects of the system are obvious. No distinction 
was made between important and unimportant matters. There 
was no division of labour or specialization of function. The 
elaborate system of minute-writing and criticism of each 
other’s opinions consumed the greater part of the Councillors' 
time and caused unnecessary misunderstandings between 
them. Canning became so disgusted with this practice that 
he suggested the abolition of the Council. He thought he 
could do the work much better with the assistance of Secre¬ 
taries. The proposal was however ultimately dropped and 
Canning then introduced informally the portfolio system. The 
Indian Councils Act of 1861 gave legal sanction to his reforms. 

It empowered the Governor-General from time to time to 
make rules and orders for the more convenient transaction of 
business in the Council and declared that any order made or 
act done in accordance with such rules and orders should be 
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deemed the order or act of the Governor-General-in-Council. 
The rules made under the Act lightened the burden and 
simplified the work of the Council. Under the new system, 
each Councillor was placed, like the Cabinet Minister, in charge 
of a Department. At the close of the period, there were 
nine Departments under the central government. The 
Governor-General himself was in charge of the foreign and 
political Departments, the Commander-in-Chief was the head 
of the Army Department, and each of the six ordinary members 
of Council was in charge of the Home, Finance, Revenue and 
Agriculture, Legislative, Commerce and Industry, and Edu¬ 
cation Departments respectively. The minor and unimportant 
matters arising in each Department were disposed of by each 
Councillor in consultation with the Secretary of his Depart¬ 
ment. Only the more important matters had to be brought 
before the Governor-General. Matters in which a Councillor 
proposed to overrule the views of a local government and 
matters affecting more than one Department where the Depart¬ 
ments concerned failed to come to an agreement were special¬ 
ly required to be brought to the notice of the Governor- 
General. To make sure that no important matter was 
disposed of by the Councillor on his own authority without 
reference to the Governor-General, the Secretary to the 
Department was required to see the Governor-General once a 
week and place before him such matters as he deemed impor¬ 
tant. This practice incidentally enabled the Governor- 
General to know the opinions of two experts on each question 
and placed him in a strong position when he decided to over¬ 
rule the views of the Councillor. Matters in which the 
Governor-General and the Member in charge of the Depart¬ 
ment were in agreement were disposed of between them and 
orders were issued in the name of the Governor-General-ia- 
Council. Only matters of special importance involving some 
principle or policy or those which a member who had been 
overruled by the Governor-General wished to be referred to 
the Council were brought before that body. The Council ordi- 
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narily met once a week. The Secretary of the concerned 
Department attended the meeting for the purpose of furnish¬ 
ing any information which might be required of him. Every 
question, in case of a difference of opinion, was disposed of 
by a majority vote. TTie Governor-General had a casting vote 
in case of an equality of votes and he could override the 
Council in case he thought that any proposal affected the 
safety, tranquillity or interests of India or any part thereof. 

During this period, the Executive Council of the Governor* 
General turned into an advisory Council. The high social 
position of the Governor-General, his x:)ast record as a distin¬ 
guished public man in English political life and his friendship 
and intimacy with the leading members of the Government at 
Home all conspired to raise him far above his civilian colleagues 
who always looked up to him as their superior and chief. 
The Governor-General did not find it necessary to make use 
of his overriding power except on two occasions—the abolition 
of customs duties on imported cotton cloth by Lylton and the 
evacuation of Kandahar by Ripon—wh’ch was done in each 
case to carry out the orders of the Home Government. The 
knowledge that the Governor-General had this power in reserve 
and the feeling that he would be primarily held responsible 
for all the acts of their government made them reluctant to 
push their opposition to the extreme. The portfolio system of 
business which was introduced by Canning emphasised the 
same view. The Governor-General became the pivot and 
centre of the whole system. No important matter could be 
decided by the Councillors without reference to him, while he 
was placed in a position to overrule the views of each one of 
them separately with effect. Canning’s desire to abolish the 
Council was thus unexpectedly fulfilled. The new rules of 
business reduced the Councillors to the position of Secretaries. 
There were moreover certain inducements for the Councillor 
to defer always to the views of his chief and thus curry hia 
favour. The Charter Act of 1853 reduced the pay of the 
Councillor to Rs. 80,000 a year and raised the salary of the 
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Lieutenant-Governor to Rs. 100,000. The Lieutenant-Governor 
was appointed by the Governor-General with the approval of 
the Crown and while there were only two Lieutenant- 
Governors in 1854, there were five by 1905. The Councillor 
naturally aspired to this higher position and he knew how he 
could get it. The Governor-General could always have the 
staunch and loyal support of his Councillors on every question, 
if only he nodded his head one way or the other. Then, the 
development of the practice of conducting public business by 
private letters and telegrams between the Secretary of State 
and the Governor-General further increased the supremacy of 
the Governor-General over his Council. He could now have 
the ready assent of his Council to any of his proposals, if only 
he let out the word that it had received the support of the 
Secretary of State. On many matters, he did not even care to 
consult them, as is evident from the Report of the Mesopotamia 
Commission (1917). ‘ We have been informed by two members 

of the Governor-General’s Council ’ they wrote, ’ that accord¬ 
ing to their recollection, the Council was never consulted as to, 
nor were they privy to the campaign in Mesopotamia.’ We 
have already seen how this practice was carried to excessive 
lengths under Morley and Minto. TTiis was severely condemn¬ 
ed by the Mesopotamia Commission as having tended to dis¬ 
possess the Council of its statutory functions. The Commission 
pointed out that the power of the Governor-General to dispense 
with his Council was much more circumscribed than that of 
the Secretary of State with reference to his own Council. But 
whatever might have been the differences in the legal position 
between these two Councils, the actual position reached :n 
either case was however not very different. 

2. The Proyincial Governments 

The oldest of these were Madras, Bombay and Bengal, 
the bases from which British power expanded inland. As new 
territories were annexed, they were not formed into separate 
provinces, but were added to one or the other of these 
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Presidencies. Madras and Bombay reached almost their 
present limits, the one after the fall of Tipu Sultan in 1799 
and the other after the third Mahratta War in 1818. But the 
Bengal Presidency went on expanding until in 1833 it consist * 
ed of Bengal, Bihar, Orissa, Assam and Agra. The provision 
made for its division into two Presidencies in the Charter Act 
of 1833 was suspended by an Act of 1835, which authorised 
the appointment of a Lieutenant-Governor for the North- 
Western Provinces. The Act of 1853 relieved the Governor- 
General of the burden of administering Bengal by authorising 
the appointment of a separate Governor, or a Lieutenant- 
Governor, and the latter appointment was made. In 1854, 
an Act empowered the Governor-GenAal-in-Council to take 
under their immediate authority and management any part or 
parts of the British territories and provide for their administra¬ 
tion in a suitable manner. This was done by the appointment 
of Chief Commissioners from time to time. The Indian 
Councils Act of 1861 authorised the Governor-General to con¬ 
stitute any new Provinces and appoint Lieutenant-Governors 
for them, and empowered the Governor-General-in-Council to 
fix, divide or alter the limits of any of the Presidencies, 
Provinces or territories. 

The practice that came into vogue at this time with regard 
to the formation of Provinces was this : when a new territory 
was conquered, it was usually placed under a Chief Commis¬ 
sioner, and if, in course of time, by the addition of new 
territories, it grew in extent and importance, it was then raised 
to the position of a Lieutenant-Governorship. Thus the Punjab 
which had been annexed in 1849 was first placed under a Board 
of Administration and later after that post was created, under a 
Chief Commissioner. After the Mutiny, Delhi was transferred 
to it, and under the power granted by the Act of 1853, it was 
made a Lieutenant-Governorship in 1859. Sindh, which had 
been annexed before the conquest of the Punjab, was added 
to Bombay in 1843 on account of its proximity and the conve¬ 
nience for administration. Oudh which was annexed in 1856 
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was first placed under a Chief Commissioner and in 1877 it was 
merged in the Lieutenant-Governorship of the North-Western 
Provinces which were renamed in 19102 as the United Provinces 
of Agra and Oudh. Lower Burma was formed into a Chief 
Commissionership in 1862, to which was added Upper Burma 
in 1886, and in 1897 the whole territory was placed under a 
Lieutenant-Governor. The Central Provinces were placed 
under a Chief Commissioner in 1861, to which Berar was 
added in 1903, when it was taken over by the British on a 
perpetual lease from the Nizam. Assam, which had been 
annexed to Bengal in 1826, was separated from it and placed 
under a Chief Commissioner in 1874. The North-West Frontier 
Province was created#for purposes of political security out of 
certain Punjab districts which were detached from that Pro¬ 
vince and placed under a Chief Commissioner in 1901. 

In 1905, Bengal which was still unwieldy, was divided into 
two Lieutenant-Governorships—^Western Bengal, and Eastern 
Bengal with the addition of Assam. This partition, which was 
carried out by Lord Curzon in a high-handed manner roused 
the indignation of the Bengalis who asserted that it was 
deliberately aimed to destroy their cultural unity and political 
predominance. It was a clear case of gerry-mandering. The 
Bengalis became an ineffective minority, being outnumbered in 
the Eastern Province by the Muhammadans and the Assamese 
and in the western Province by the Biharis and the Urias. A 
wild agitation was set on foot and in 1911 the partition was 
reversed on the occasion of the Coronation Durbar of King 
George V. The Capital of India was shifted from Calcutta to 
Delhi, which with its surrounding territory was detached from 
the Punjab and placed under a Chief Commissioner. Cogent 
and convincing reasons were urged for this change. The 
Government of India, in their Dispatch to the Secretary of 
State, viewed with prophetic political insight the probable 
future development of the various administrative divisions into 
self-governing autonomous Provinces. In the new role that 
the Central Government would come to play, the latter, they 
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thought, ought not to be associated with any particular 
Province. It must live in an atmosphere of detachment, free 
from the pressing influences of any provincial opinion. Delhi 
was certainly the ideal place for the new capital. It had good 
communications, it was more centrally situated, it had an 
excellent climate for seven months in the year, it was very 
near to Simla and ihe yearly exodus would therefore cost much 
less than at present, and to crown all, it had an historic past as 
the Capital of the many splendid and mighty Empires that 
flourished and fell in India. As a consequence of this changCf 
the five Bengali-speaking districts were now united into a 
Province which was raised to the position of a Presidency with 
a Governor-in-Council. Bihar, Chota Nagpur and Orissa were 
formed into a new Lieutenant-Governorship with an executive 
Council. Assam was again placed under a Chief Commissioner. 

After these changes, British India consisted of fifteen 
Provinces divided into Presidencies, Lieutenant-Governorships 
and Chief Commissionerships. The Presidencies of Madras, 
Bombay and Bengal came first in rank. Each of them was 
administered by a Governor-in-Council. The Governor and 
Councillors were appointed by the Crown. The Governor was 
usually selected from among those who had attained some 
distinction in English public life. The senior of the Governors, 
under the Indian Councils Act of 1861, had the right to suc¬ 
ceed to any temporary vacancy in the office of the Governor- 
General. The Council consisted of three members, of whom 
two must have had twelve years’ service under the Crown in 
India at the time of their appointment. Since 1909, it had 
been the practice to appoint an Indian as a member of the 
Council. The Presidency Governments had the right of direct 
correspondence with the Secretary of State except in financial 
matters, and could appeal to him against orders passed by the 
Government of India. They possessed full discretion in making 
appointments to certain offices and were less closely super¬ 
vised than others in the details of their land revenue settlements 
and forest administration. 
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Next in rank came the four Lieutenant-Governorships— 
the United Provinces, the Punjab, Bihar and Orissa, and Burma. 
The Lieutenant-Governor was appointed by the Governor- 
General with the approbation of the Crown. He must have 
had ten years’ service under the Crown in India at the time of 
his appointment. Before 1910, no Lieutenant-Governor had 
an executive Council. The Indian Councils Act of 1909 created 
cne for Western Bengal. It also authorised the creation of 
a Council for any other Province under a Lieutenant-Governor, 
provided it was not disapproved by either House of Parliament 
whose attention should be drawn to it by laying down a draft 
of the order on the table of the House for two months before 
its issue. An attempt made for the establishment of an 
executive Council for the United Provinces under this proce¬ 
dure was frustrated by the adverse resolution of the House j 
of Lords in 1913. Bihar and Orissa was the only Lieutenant-'^ 
Governorship which possessed an executive Council. It was 
•saddled with this expensive piece of machinery by an Act of 
Parliament in 1912 on the ground that it had enjoyed this form 
of Government when it had been included in western Bengal 
and therefore could not reasonably be left without it when it 
was constituted a separate Province. 

The eight Chief Commissionerships formed the next class. 

In theory, all those territories not included in any Presidency 
or Lieutenant-Governorship were under the immediate author¬ 
ity and direct management of the Governor-General-in-Council. 
The Chief Commissioner was therefore a delegate of the 
Governor-General who might resume or modify the powers 
which he conferred on him. The Chief Commissionerships were 
officially known as Local Administrations and not as Local 
Governments. But two of them, the Central Provinces and 
Assam, might be ranked, in their extent and importance, with 
any Lieutenant-Governorship, and did not differ much from 
the latter even in administrative methods since the establish¬ 
ment of Legislative Councils for Assam in 1912 and the Central 
Provinces in 1913. The two Frontier Provinces, Baluchistan 
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and the North-West Frontier Province, were more closely con¬ 
trolled than the others by the Governor-General on account of 
their strategic importance for defensive purposes and their 
lack of financial resources. The Chief Commissioners of these 
Provinces were also the Agents to the Governor-General in 
respect of political relations with adjoining tribal territories. 
The remaining Provinces—Delhi, Ajmer-Merwara, Coorg, and 
the Andamans were mere districts. Ajmer-Merwara was 
administered by the Agent to the Governor-General in Raj- 
putana, Coorg by the Resident in Mysore, and the Andaman 
and Nicobar islands by the Superintendent of the Penal Settle¬ 
ment of Port Blair, each in the capacity of a Chief Commissioner. 

3. Relations between the Central and P rovinc ial 
Governments 

Centralization in all the branches of Government was 
achieved by the Charter Act of 1833. The Local Governirents 
were deprived of their power of legislating for their own terri¬ 
tories. They were prohibited from incurring the smallest 
amount of expenditure without the sanction of the Central 
Government. They were required to obey the orders of the 
Governor-General-in-Council in every particular and to keep 
them constantly and diligently informed of all their proceedings. 
The full force and effect of these provisions was not felt by 
the Provincial Governments for another generation while com¬ 
munications were still undeveloped and the Central Govern¬ 
ment was working under inefficient and antiquated methods 
of procedure. After the Mutiny, all this was changed. 
Bombay and Madras were connected with Calcutta by rail and 
telegraph. The portfolio system introduced by Canning made 
the work of the Central Government swift and efficient. The 
Finance Department was reorganized by James Wilson who> 
introduced an efficient system of accounts and audit and 
imposed stringent rules on provincial expenditure. The Local 
Governments lost all their discretion and became mere limbs, 
in a huge machine. 
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The Government of India soon realized that it had neither 
the knowledge nor the competence to maintain such an ela- 
^^orate degree of control in a vast continent like India with 
<^t8 wide local differences in social and economic conditions. 
The first measure of decentralization came in 1861 when, on 
the suggestion of Lord Canning, subordinate legislative Councils 
were established, first in Madras and Bombay and later in 
other Provinces. But in finance and administration, the 
system was maintained in its full strength and vigour for 
another decade. The revenues from all the Provinces flowed 
into one single fund, which, after meeting the central charges, 
was distributed among the Provinces. The Central Govern¬ 
ment was involved in financial difficulties after the Mutiny, 
which added more than £42,000,000 to the Public Debt*. 
Every year ended with a large deficit and the Central Govern¬ 
ment was therefore interested in increasing the revenues and 
reducing the expenditure. But in this, the Provincial Govern¬ 
ments did not see eye to eye with the Central Government. 
They saw the need for improvements on every side and none 
of them knew or cared to know what the needs of the other 
Provinces or the Central Government were. Each of them 
therefore pressed for a larger and larger share for itself in the 
distribution of public revenue. But the Central Government 
did not know the relative needs of the different Provinces. The 
Province which was loudest in its demands, not necessarily 
the one whose needs were greatest, therefore secured the 
largest share in this scramble.^' The system set a premium on 
waste and extravagance, since economies effected by a Local 
Government in one direction could not be utilised by it in 
another, without the express sanction of the Centre, while 
reduction in its expenditure in any year was sure to be followed 
by a corresponding reduction in its share of imperial revenues.^' 
As the revenues collecte d through the nrnvinGiat-agencsc^bocc 
no relation to the revenues allo tted Jp. ita^hare^^ipJB ro vincial 
Govern ment-waa,iiit.erested.m ^ them . The Central 

Government saw that these defects could be overcome only 
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by entrusting the Provinces with larger financial responsibi¬ 
lities. 

The first step in this direction was taken in 1870 by Lord 
Mayors Government who made the Provincial Governments 
financially responsible for the administration of certain services 
like Police, Jails, Medical Service, Registration, Education, 
Roads and Buildings, assigning to them for their upkeep a fixed 
lump sum grant together with the departmental receipts under 
each of the above heads. The Provincial Governments were 
given discretion to so allot these revenues among the diflferent 
services as seemed best to them. They were also allowed to 
create appointments or to raise salaries and emoluments up to 
an individual limit of Rs. 250 a month. This limited measure of 
decentralization fulfilled the expectations of its authors in keep¬ 
ing down the expenditure on these services and in improving 
the relations between the Central and Provincial Governments. 
But this measure dealt only with the heads of expenditure and 
that too only to a small extent, and did not give an Interest to 
the Provinces in developing the revenues collected through 
their agency. These defects were removed in 1877 when Lord 
Lytton’s Government delegated to the Provinces the control of 
the expenditure upon all the remaining Provincial services 
such as Land Revenue, Excfse, Stamps, General Administra¬ 
tion, Law and Justice, etc., and gave to them, instead of an 
addition to the fixed grant, certain specified heads of revenue 
like the excise'^ stamps," the li cenc e (income) tax, to meet the 
additional expenditure. This was further developed by the 
Government of Lord Ripon in 1882, when the fixed grant was 
done away with and a new system of allocation was intro¬ 
duced. Some heads of revenue which require uniformity 
of policy like the customs, salt, currency, posts and 
telegraphs, railways, etc., were reserved as central, others such 
as the civil departmental receipts and those from public works 
departments were made entirely provincial apd the remainder 
such as stamps, excise, income-tax. forests, registration, irri¬ 
gation and later, the land revenue, were ‘ divided * between 
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the Centre and the Provinces in certain specified proportions 
which differed from Province to Province. From 1882 on¬ 
wards, the settlements were made once in five years—in 1887, 
1892 and 1897. A serious defect of these settlements was that 
at the end of the quinquennial period, the Central Government, 
under the stress of its financial difficulties, used to resume th? 
balances standing to the credit of the Provinces. This destroy¬ 
ed all incentive for economy on the part of the Provincial 
Governments, as they were afraid that their reduced standard 
of expenditure would be made the basis for a correspondingly 
unfavourable settlement at the next revision. They were 
therefore driven into ill-considered schemes of expenditure in 
their anxiety to save their balances from falling to the Centre. 
This defect was remedied in 1904 by Lord Curzon's Govern¬ 
ment who made these settlements quasi-permanent. The de¬ 
centralization Commission which was appointed in 1907 to 
simplify the relations between the Centre and the Provinces did 
not recommend any substantial change in them and in 1912, 
Lord Hardinge’s Government made these settlements 
permanent. 

These arrangements were no doubt a great improvement 
over the more centralized system which had prevailed half 
a century earlier, but they did not affect the essentials of that 
system. The Provincial settlements were basj^ not on 
Provincial revenues but on Provincial needs, and hence 
the Central Government which was responsible for the 
solvency of the Provinces had necessarily to keep a strict 
control over their expenditure.^ Indeed, in view of its 
own competing needs, it was more interested in keeping 
down Provincial charges than in the expansion of their 
activities. The Provincial Governments had to submit 
their budgets in the draft for the approval of the Central 
Government before they could introduce them in their legis¬ 
latures. They could not budget for a deficit, nor go down 
below a specified minimum in the cash balance^ which they 
had to maintain with the Central Government, They were 
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required to strictly conform to the innumerable rules and 
regulations laid down in a series of Codes, like the Civil Service 
Regulations, the Civil Account Code, and the Public Works 
and Forest Codes, which placed stringent restrictions on their 
spending powers with regard to the creation of appointments 
cr raising of emoluments, or the incurring of expenditure on 
any public work beyond certain specified limits. Then, with 
regard to the revenues, the sources allotted to the share of the 
fProvinces were extremely limited, and these could not be 
supplemented by additional taxation by them as all taxation 
imposed in British India was controlled by the Central Govern¬ 
ment and no bill purporting to impose a tax could be introduced 
in a provincial legislature without the previous sanction of the 
Governor-General. As the Provinces possessed no indepen¬ 
dent sources of revenue, they were not conceded the right to 
borrow money on their own authority from the public for any 
schemes involving capital expenditure. The Central Govern¬ 
ment however gave them the necessary loans if it approved those 
schemes. As all the more important heads of revenue were 
* divided ’ between the Centre a^ the Provinces, this gave 
a strong motive for the Central Government to interfere in 
petty details of Provincial administration. Thus its interest 
in the land revenue led that Government to exercise a meti¬ 
culous control over the details of the land revenue settlements 
and this tended to become tighter where expansion and deve¬ 
lopment, as in the case of irrigation, depended on capital 
outlay. 

The legislative powers of the Provinces were also extreme¬ 
ly limited. Each of the nine major Provinces—Madras, 
Bombay, Bengal, the United Provinces, the Punjab, Burma, 
Bihar and Orissa, the Central Provinces, and Assam—had a 
legislative Council which could make laws ‘ for the peace and 
good government of the Province.’ The restrictions placed 
upon this power may appear at first sight quite reasonable. A 
local legislature could not pass laws affecting an Act of Parlia¬ 
ment. or without the sanction of the Governor-General, an Act 
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of the Central Legislature. Again, without the previous sanc¬ 
tion of the Governor-General, it could not take into considera¬ 
tion any bill affecting the discipline or maintenance of the 
military or naval forces, the foreign or political relations, the 
public debt, the customs duties or any other tax imposed by 
the Government of India, coinage and paper currency, post 
and telegraph services, patents and copyright. These are all 
all-India subjects requiring uniformity of policy and therefore 
could not be regarded as restrictions on the discretion of the 
Provincial legislatures. Except for the few subjects thus 
reserved, there was no delimitation of the legislative spheres 
between the Central and the Provincial Governments. The 
Central Legislature had power to make laws for the whole of 
British India on any subject whatever. It not only passed laws 
on such matters as enumerated above where uniformity was 
necessary, but also on a variety of matters where that might be 
advantageous but was not essential—on civil and criminal law 
such as the Penal and Procedure Codes, the Evidence Act, 
and the laws relating to marriage, minors and succession ; on 
commercial law such as those regulating contracts, trusts, 
transfer of property and arbitration ; on industrial matters such 
as electricity, mines and boilers, factories and labour disputes ; 
on matters relating to public health such as those on poisons, 
leprosy, lunacy, vaccination and epidemics. Many other 
matters which might well have been left to the Provinces such 
as forests, police, prisons and reformatory schools, religious 
endowments and charitable societies, plays and cinemato¬ 
graphs were also regulated by the Central Legislature on 
uniform lines. The ludicrous lengths to which this mania for 
uniformity was carried was illustrated by the Cattle Trespass 
Act, which laid down, in the words of Sir George Campbell, 
the fine to be paid by an old woman whose cattle strayed any¬ 
where between the Hmalayas and Cape Comer in. The 
Central Legislature, in virtue of its concurrent and overriding 
powers, passed also special laws applicable to particular 
Provinces such as the Deccan Agriculturists’ Relief Act 



96 THE GOVERNMENTS IN INDIA (1858-1918) 

(Bombay) 1879, the Bengal Tenancy Act, 1885, the Madras 
Civil Courts Act, 1887, and the Punjab Alienation of Land Act, 
1900. All these laws reduced to small dimensions the sphere 
within which a Provincial Legislature could make laws. Every 
Provincial Act required for its validity not only the assent of 
the Governor but also the subsequent assent of the Governor- 
General. Moreover, by a series of executive directions or 
instructions, the Central Government controlled the course of 
provincial legislation by requiring the Provincial Governments 
to submit for the previous sanction of the Government of India 
and the Secretary of State all their projects of legislation before 
introduction into their legislatures. This control from above 
was justified on the ground that the provincial legislatures were 
but an enlargement of the executive government for the 
purpose of making laws and were no more than mere advisory 
bodies without any semblance of power. 

The control exercised by the Government of India over 
the administration of the Provinciad Governments was as com¬ 
prehensive as it was detailed. The Central Government kept 
itself informed of all the varied activities of the Provincial 
Governments by requiring them to submit to it monthly copies 
of all their printed proceejdings and the annual administrative 
reports on the working of the various departments under them. 
It laid down general lines of policy for the guidance of the 
provincial Governments and tested their application by means 
of reports and returns. It appointed from time to time com¬ 
mittees or commissions of inquiry to investigate the working of 
particular departments or services such as famine, irrigation, 
education, police, etc., and after consulting the Provincial 
Governments with regard to the recommendations made by 
them, it used to pass resolutions or issue decisions as to how 
and how far these recommendations should be adopted by 
them. Such resolutions and decisions were often accompanied 
by handsome grants earmarked for the purpose of carrying out 
the reforms. This system of ‘ financial doles ’ was however 
intensely disliked by some Provinces as it curtailed their free- 
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dom of expenditure and increased central control in 
matters of detail. These, reforms often included the appoint¬ 
ment of advising or inspecting officers at the headquarters who 
toured in the Provinces and submitted reports to their respective 
Departments pointing out deficiencies and suggesting improve¬ 
ments in the provincial services. These Directors or 
Inspectors-General were appointed in a large number cf 
Departments—^Agriculture, Irrigation, Forests, Medical, Sani¬ 
tation, Education, Excise and Salt, Printing and Stationery, and 
Archaeology. The policy of co-ordination pursued by the 
Central Government on the advice of these officers reduced 
very much the freedom and discretion of the Provincial 
Governments in the administration of these services. In 
matters of detail, the control of the Central Government rested 
largely on the financial rules and restrictions contained in the^M 
Imperial Departmental Codes. As it was pointed out by the 
Decentralization Commi^on, every newly-created appoint- ^, 
ment of any importance, every large addition even to minor ' 
establishments,^very material alteration in the service grades 
had to receive the specific approval of the Central Government 
and in many cases that of the Secretary of State also. The 
practical result was that no new departure in provincizJ admin¬ 
istration could be ^dertaken without the previous sanction pf 
these authorities.VThe control of the Centre over the Provinces 
was exercised further in connection with the large right of 
appeal to the Government of India and the Secretary of State i 
possessed by persons who were dissatisfied with the actions or 
orders of a Provincial Government. The excessive control 
exercised by the Central Government over the Provincial 
Governments in matters of detail was vividly portrayed by the , 
Bombay Government in their Memorandum to the Decentraliza¬ 
tion Commission^ They pointed out that the Central Govern¬ 
ment interfered in such petty details of locafl administration as 
the status of a local fund vaccinator, the location of a rural liquor 
shop and the method of disposing licences to sell liquor, the 
number and distribution of public posts and the number of men 
F. 7 
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to be posted to each, the fees to be drawn by medical officers 
attending native gentlemen, a complaint of unsympathetic 
treatment in ^ Government hospital, the rent of a Government 
bungalow occupied by a Government servant and the execu¬ 
tion of petty works required for it. In some of these instances, 
orders were issued without even consulting the Local Govern¬ 
ment actually affected by them. The system moreover 
entailed vexatious delay and held up for years much-needed 
improvements which the Provincial Government had demand¬ 
ed. * All this is done ’ they said ‘ in the name of efficiency ; 
but the efficiency is unreal. Schemes and systems affecting to 
create uniformity throughout the continent of India may appear 
complete and harmonious on paper .... but when they 
clash with discordant local conditions, they must inevitably 
lead to inefficiency of administration, and to what is worse than 
inefficiency, popular discontent . . . New forces are arisirlg'^ 
and gathering strength which will make elasticity essential to 
the continuance of British rule.' The elasticity which the 
official government thus demanded thirty years ago has now 
been secured—not exactly as they would have wished it—by the 
transformation of the official governments in the Provinces 
into responsible governments which, as a consequence, have 
been conceded as large a degree of autonomy as is consistent 
with the larger interests of the Nation. 
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CHAPTER Vlll 


THE DEVELOPMENT OF THE LEGISLATIVE COUNCILS 
AND THE GROWTH OF THE INDIAN NATIONAL 
MOVEMENT 

(1858—1914) 

1. The Indian Councils Act, 1861 

Soon after the suppression of the Mutiny, Lord Canning*s j 
Government took up in earnest the consideration of the reform j 
of the Legislative Council. The proposals for a new Act were ^ 
put forward and discussed in correspondence between the 
Governor-General-in-Council and the Secretary of State. The 
Government of India were dissatisfied with the constitution and 
powers of the existing Council. It had to legislate for the 
whole of India in matters small and great, but it was not quali¬ 
fied to do so on accocAit of its ignorance of the conditions pre¬ 
vailing in different parts of the country. The introduction of 
representative official members of the subordinate Governments 
into the Council in 1853 was no doubt an improvement over 
the previous state of affairs. But the change was not sufficient, 
in the first place, to overcome the feeling of the subordinate 
Presidencies that they were being overridden by the Bengal 
Council ; or, on the other hand, to overcome the disadvantages, 
of having a body legislating for these Presidencies without 
acquaintance with local wants and necessities. These defects 
could not be cured by increasing the number of representatives 
of the subordinate Governments in the existing Council, but 
by establishing subordinate legislative Councils for each of 
them. A more serious defect of the Council from the official 
point of view was that, contrary to the intentions of its authors, 
it had become a sort of de bating soc iety or petty Parl iament! 

It had arrogated to itself all the functions and prml^es of a 
representative assembly. It had adopted all the formalities of 
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Parliamentary procedure—^the three readings, the reference to 
committees, etc,—in the enactment of its laws. There were 
136 standing orders to regulate the proceedings of a dozen 
gentlemen assembled in Council. The effect of all this had 
been * to impede business, cause delay, and to induce a 
Council, which ought to be regarded as a body doing practical 
work, to assume the debating functions of a parliament.* 
Further, it had constituted itself a body for inquiry into and 
redress of grievances and engaged in discussions which led to 
no practical result. It was causing great inconvenience to 
the government in the work of administration by calling for 
reports and returns on a variety of subjects and demanding 
information on matters which could not be disclosed. It had 
moreover displayed an inconvenient degree of independence 
by not complying with the wishes of the Home authorities in 
the enactment of certain laws. It was therefore necessary that 
its powers ought to be curtailed and it should be confined 
strictly to legislation. 

The most important part of the proposals, from our own 
point of view, was the association of Indians with the Govern¬ 
ment in the business of law-making. It was pointed out in 
1858 by loyalists like Sir Saiyad Ahmad that the recent out¬ 
break would not have occurred but for the non-admission of 
natives into the Legislative Council. Under the existing system 
' Government could never know the inadvisibility of the laws 
and regulations which it passed. It could never hear the voice 
of the people on such a subject. The people had no means 
of protesting against what they might feel to be a foolish 
measure, or of giving public expression to their wishes.* The 
result was, the people misunderstood the views and intentions 
of the Government, misconstrued every Act passed by them, 
and this misconstruction hurried on the rebellion. ‘ Had there 
been a native of Hindustan in the Legislative Council * declared 
Sir Saiyad Ahmad, * the people would never have fallen into 
such errors.* The Government itself nov/ began to feel the 
need of non-official advice in the work of legislation. The 



mutual sympathy and understanding with which the English 
officials and the natives of India used to regard each other in 
days before the Mutiny had now given place to a feeling of 
distrust and antagonism between the two races. On account 
of the growing exclusiveness of the Anglo-Indian society and 
their lack of sympathetic contact with the native population, 
it was no longer possible for any European to make himself 
intimately acquainted with either the feelings or opinions of 
the people. The inclusion of Indians as members in the 
Legislative Councils thus became an absolute necessity and 
Sir Bartl^ ^Frere, a member of the Governor-General’s Council, 
presented the case in a cpnvincing manner : 

‘ The addition of the native element has, I think, become 
necessary owing to our diminished opportunities 
of learning through indirect channels what the 
natives think of our measures, and how the 
native community will be affecte d by them. It is 
useless to speculate on the many causes which 
have conspired to deprive us of the advantages 
which our predecessors enjoyed in this respect. 
Of the fact there can be no doubt, and no one 
will, 1 think, object to the only obvious means of 
regaining in part the advantages which we have 
lost, unless he is prepared for the perilous experi¬ 
ment of continuing to legislate for millions of 
people, with few means of knowing, except by 
a rebellion, whether the laws suit them or not.’ 

The Indian Councils Act of 1861 re-established Legislative 
Councils for Madras, Bombay and Bengal. The Governor-" 
General-in-Council was empowered in his discretion to 
establish similar Councils for the North-Western Provinces 
and the Punjab ; these two bodies actually came into being 
in 1886 and 1897 respectively. The Governor-General’s 
Council was expanded foT the purpose of making laws and 
regulations by the addition of not less than six and not more 




102 DEVELOPMENT OF LEGISLATIVE COUNCILS 

than twelve members, of whom not less than one-half must 
> be non-officials. The Councils of the Governors of Madras 
and Bombay were similarly expanded by the addition of the 
Advocate-General and of not less than four and not more than 
eight members, of whom at least one-half must be non-ofiSclals. 
In the case of the Councils of Bengal, the North-Western 
Provinces and the Punjab, the Lieutenant-Governor of the 
Province was required to nominate, subject to the sanction 
of the Governor-General, such number of members as might 
be specified for each, of whom not less than one-third must 
be non-officials. Every additional member of Council was to 
be summoned to all meetings held for the purpose of making 
laws and regulations for the term of two years from the date of 
his nomination. 

The powers of the Legislative Councils were strictly 
limited to legislation. No business could be transacted at any 
meeting of the Council other than the consideration and 
enactment of measures introduced into it. It was not lawful 
for a member to introduce or for the Council to entertain, any 
motion unless such motion was for leave to introduce some 
measure into the Council or had reference to some measure 
actually introduced thereinto. The Act did not attempt in 
any but a cursory manner to demarcate the respective spheres 
of the Central and Provincial Legislatures. The Legislative 
Council of the Governor-General was invested with power to 
make laws and regulations for the whole of British India and 
thus possessed a supreme and concurrent power with the 
minor legislative bodies even in matters of provincial or local 
concern. Each Provincial Legislature could make laws for 
the good government of the Province and was debarred by a 
peculiar device from encroaching upon the central sphere. It 
was prohibited from taking into consideration, except with 
the previous sanction of the Governor-General, any menaure 
affecting the Army, the Foreign and Political relations, the 
Public debt, Customs and other taxes. Coinage and Currency, 
Posts and Telegraph, Patents and Copyright, the Indian Penal 
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Code, and the religion or religious rites and usages of any 
class of people in India. These are all matters of * Indian * 
rather than of local importance.'^ To safeguard the position of 
the executive, and it was said, to prevent the introduction of 
any bill calculated tq^ excite the minds of the native popula¬ 
tion, it was laid down that the previous sanction of the 
Governor-General was necessary for the introduction into his 
Council of any measure affecting the Public Debt or Public 
Revenues, the Army, the Foreign and Political relations, and 
the religion or religious rites and usages of any class of Her 
Majesty's subjects in India. Similarly, the previous sanction 
of the Governor or Lieutenant-Governor was necessary for the 
introduction of any measure into his Council affecting the 
public revenues of the Province or by which any charge might 
be imposed on such revenues. Every bill passed by the 
Governor-General's Council required his assent to become an 
Act, and every measure passed by a Provincial Council required 
not only the assent of the head of the Province but also the 
subsequent assent of the Goevrnor-General. Every Act passed 
by any Legislature in India was subject to subsequent dis¬ 
allowance by Her Majesty acting through the Secretary of 
State in Council. 

The Act validated all the rules, regulations, orders and 
laws passed up to that time for the backward territories known 
as the ‘ Non-Regulation Provinces ’ by the Governor- 
General, or by the Governor-General-in-Council in their 
executive capacity, or by the Lieutenant-Governor or Chief 
Commissioner of the Province with the approval of the former. 
The inconvenience arising from lack of such power was felt 
later and thereupon an Act of 1870 restored that power to 
the Governor-General-in-Council. The need for a rapid 
process of legislation in an emergency had been keenly felt 
by the government during the Mutiny. It was expected that 
in future ‘ questions might arise from the Arms Act or the 
press, as to which it would be injudicious that delay should 
occur/ The Governor-General was therefore empowered, in 
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cases of emergency, to make and promulgate ordinances for 
the peace and good government of British India or any part 
thereof, which were to have the force of law for a period not 
exceeding six months unless disallowed by Her Majesty or 
superseded by an Act of the Legislature. 

^ ^/^The Legislative Councils thus established by the Act of 

'1861 were mere committees for the purpose of making laws— 
committees by means of which the executive Government 
obtains advice and assistance in their legislation, and the 
public derive the advantage of full publicity being ensured at 
every stage of th e law-making process.' It wouM not be 

^wrong, says^S^r ^^ Cow elt> to describe the laws made in the 
Legislative Councils as in reality the orders of Government. 
The powers of these Councils were extremely limited. They 
could not inquire into grievances, call for information, or 
examine the conduct of the executive. The non-official 
members that were generally appointed to these Councils in the 
early days were either Native Princes or their Diwans, big 
Zamindars or retired officials. '-J^ord Canning and Sir Charles 
Wood^ thought that such a policy would te nd ‘ to conciliate 
to our rule the minds of natives of high rank ’ ; ‘ they will 
no longer feel, as they have hitherto done, that they are 
excluded from the management of affairs in their own country.’ 
From a minute written by Sir in 1868, we under¬ 

stand that offers of seats in the Council were often declined 
and that the members who were nominated showed the utmost 
reluctance to come and the utmost hurry to depart. ‘ The 
result of my experience during these five or six years is that 
we cannot get the men we want and that when we get them, 
we cannot keep them or have the greatest difficulty in keep¬ 
ing them.' Sir Henry attributed all this to their detestation 
of the abominable climate of Calcutta. A more important 
and indeed the fundamental reason for this lack of interest was 
that given by the Hon'ble CSubiaman^ Iyer from his own 
experience as a member of the Madras Legislative Council in 
his speech at the first session of the Indian National Congress. 
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* The functions of these Councils* he said, ‘are limited to| 
registering the decrees of the executive Government and! 
stamp them with legislative sanction.* The non-official 
members possessed little influence^ in the Council. ‘ The ^ 
misfortune is that these non-official members are not allowed ! 
to feel any responsibility, and even, if one of them assume it, 
no opportunity is given them to render themselves useful.* 


2. The Birth of the National Movement 

The eighties of the last century saw the birth of the 
Indian National movement. This was but the natural conse¬ 
quence of the British rule in India. The whole of Ind*a from 
the Himalayas to Cape Comerin was now brought under one 
government and this gave her people a new sense of political 
unity. The development of easy means of communication by 
road and rail, post and telegraph in the sixties brought the 
people in the different parts of the country more closely 
together to each other. The introduction and promotion of 
western education instilled in the minds of the educated classes 
western ideas of liberty and equality and developed among 
them a sense of nationality and a sentiment of patriotism. It 
also gave them a common language which made it possible 
for them, living in different parts of the country and speaking 
different languages, to come together, to understand one 
another and plan a common programme of action. A new 
sense of self-esteem and pride in the glorious achievements of 
their people in the past was developed among them by such 
religious revivalist movements as the Arya Samaj and 
the Theosophical Society. The educa;t^d classes, while appre¬ 
ciating the benefits of the British rule also became conscious 
of the enormous evils that came in its tram. They came to 
see that economic exploitation of the country was the inevi¬ 
table consequence of the foreign rule. The deliberate adop¬ 
tion of a policy of Free Trade for our country in the interests 
of the ruling classes in England was responsible, it was 
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alleged, for the destruction of our crafts and trades, the 
increasing pressure on the land and the appalling poverty of 
the masses. The educated classes, as they grew in numbers, 
began to feel the pinch of unemployment and were becoming 
increasingly dissatisfied with the Government for keeping all 
the better paid jobs out of their reach. The growth of the 
Indian Press in the seventies gave the educated classes a 
powerful instrument to ventilate their grievances. 

The repressive policy of Lord Lytton’s regime increased 
and intensified this discontent. The lowering of the age limit 
for admission to the Civil Service examination from 21 to 19, 
the abolition of the cotton import duties by the exercise of 
the extraordinary powers of the Viceroy in the interests of 
Lancashire, the Vernacular Press Act which crushed the free- 
dom of the vernacular press under heavy deposits and security 
bonds, and the Indian Arms Act which made it a criminal 
offence for Indians to keep or bear arms without licence while 
exempting Europeans and Eurasians from its operation made 
the people look upon his regime with disgust and detestation. 
It was however the Ilbert Bill Controversy in the time of Lord 
Ripon that brought up all this smouldering discontent to a 
head. At that time outside the Presidency towns, no European 
could be tried for a criminal offence except by a European 
Judge or Magistrate. The law thus made an invidious distinc¬ 
tion between the Indian and the European Magistrates. 
While a European Joint Magistrate could try a European 
offender, his superior, the District Magistrate, if he happened 
to be a ‘ native,* could not exercise that power. This anomaly 
was brought to the notice of Lord Ripon and his government 
who decided to do away with it. A bill was accordingly 
introduced into the Legislative Council (1883) by the I-aw 
Member, Sir Courtney Ilbert. A wild agitation was at once 
set on foot by the Europeans. They raised over a lakh and 
a half of rupees in its support. The bill was denounced in 
unmeasured terms by the Anglo-Indian press. The Anglo- 
Indian community declared a social boycott against Lord 
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Ripon and the members of his Council. refused to 
attend the entertainments at the Government House, and 
even dared to insult Lord Ripon openly. The Govern¬ 
ment bowed before the opposition and negotiated a 
compromise. As a consequence the Indian District Magis¬ 
trates and Judges were empowered to try European offenders, 
but the latter were to have the privilege, even in the most 
trivial cases if they so claimed, of trial by jury half of whom 
at least must be Europeans or Americans. The Ilbert Bill 
Controversy stirred up bitter racial hatred between Indians and 
Europeans. It opened the eyes of the people to the important 
fact that justice could not be expected where the privileges 
and vested rights of the dominant race were in question. It 
revealed to them the utter helplessness of the British Govern¬ 
ment in the face of the Anglo-Indian agitation and taught them 
that organised agitation was the only means and indeed the 
most effective means to bring the Government down to 
satisfy their demands. 

The Indian leaders therefore felt the need of an All-India 
organisation for the purpose. A group of them headed by 
Messrs. A. O, Hume and Surendranath Banerji issued in 
March 1885 a call to hold a meeting of representatives from 
all parts of India : 

‘ The Conference will be composed of delegates, lead¬ 
ing politicians well acquainted with the English 
language, from all parts of Bengal, Bombay and 
Madras Presidencies. 

The direct objects of the conference will be: (I) to 
enable all the most earnest labourers in the cause 
of the nation to become personally known to 
each other ; (2) to discuss and decide upon the 
political operations to be undertaken during the 
ensuing year. 

Indirectly, this conference will form the germ of a 
native Parliament, and if properly conducted, 
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will constitute in a few years an unanswerable 
reply to the assertion that India is still wholly 
unfit for any form of representative institutions/ 

The Indian National Congress was thus founded ip 1885. 
The first meeting was held at Bombay under the President¬ 
ship of W. C. Bonnerji, and attended by only 72 delegates. 
Its popularity gradually increased and with it the number of 
the delegates. Thus the second session was attended by 
nearly 450 members, the third by over 600 and the fourth by 
about 1250. The programme of reform put forward by the 
Congress in the early years of its development was of a 
moderate character. It recommended the abolition of the 
Council of India as the necessary preliminary to all other 
Reforms. It demanded the establishment of simultaneous 
examinations both in England and in India for recruitment 
to the Indian Civil Service. It condemned the military expen¬ 
diture as excessive, and demanded the repeal of the Arms 
Act, the establishment of military colleges for training Indian 
officers and the introduction of a system of Volunteering for 
the Indian people. Year after year it urged upon the Govern¬ 
ment the urgent necessity for the complete separation of the 
executive and judicial functions such that in no case should 
these functions be combined in the same officer. It requested 
the Government to discourage the consumption of intoxicants 
and to reduce the Salt Tax. In its very first session, it passed 
a resolution demanding reform of the Legislative Councils, 
which ran as follows :— 

‘ That this Congress considers the reform and expan¬ 
sion of the Supreme and existing Local Legis¬ 
lative Councils by the admission of a considerable 
proportion of elected members (and the creation 
of similar Councils for the North-Western Provinces 
and Oudh, and also for the Punjab) essential ; 
and holds that all Budgets should be referred to 
these Councils for consideration, their members 
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being moreover empowered to interpellate the 
executive in regard to all branches of the 
administration.’ 

This resolution was further elaborated by the Congress at 
its next session. The number of members in the Councils 
should be materially increased and not less than one half of 
them should be elected. The elected members of the 
Governor-Generars Council were to be elected by the elected 
members of the several Provincial Councils and the latter by 
the members of Municipal Councils, District Boards, Chambers 
of Commerce and Universities. 

The attitude of the Government towards the Congress was 
in the beginning friendly. Lord Dufferin gave a garden party 
to the delegates who attended the second session of the 
Congress at Calcutta and the same consideration was shown 
to them by the Governor of Madras the next year. As the 
Congress began to carry on a vigorous campaign of agitation 
for the fulfilment of its programme, the Government became 
perturbed and turned definitely hostile. At the annual St. 
Andrew’s Dinner held at Calcutta in November 1883, Lord 
Dufferin launched a severe attack on the Congress, misrepre: 
senting its position and policy : 

How could any reasonable man imagine that the 
British Government would be content to allow 
this microscopic minority to control the adminis¬ 
tration of that majestic and multiform empire for 
whose safety and welfare they are responsible in 
the eyes of God and before the face of civiliza¬ 
tion? It appears to me a groundless contention 
that it represents the people of India. Is it not 
evident that large sections of the community are 
already becoming alarmed at the thought of 
such self-constituted bodies interposing between 
themselves and the august impartiality of English 
rule ? ’ 
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With a view to take the wind out of its sails, his Lordship 
had already appointed a Committee of his Council with Sir 
George Chesney as President to consider the question of the 
reforms, and in the same month in which he made that historic 
speech attacking the Congress, he sent Home a despatch con* 
taining his own proposals for reform which were not very 
different from those put forward by the Congress. He described 
his own scheme ‘ as a plan for the enlargement of our 
provincial councils, for the enhancement of their status, the 
multiplication of their functions, the partial introduction in 
them of the elective principle and the liberalization of their 
general character as political institutions.’ From this it should* 
riot be concluded, he said, that he was contemplating an 
approach to English Parliamentary government. He repu¬ 
diated strongly any such intention on his part. A bill based 
on these proposals was introduced into the House of Lords in 
1890 and after a long delay was passed into an Act in 1892. 



\ 3, The Indian Councils Act, 1892 

The Act increased the number of additional members in 


the ^^puncils. The Supreme Legislative Council was to consist 
of hot less than ten arid not more than sixteen additional 
members ; the Madras and Bombay Councils (besides the 
advocate-general) were to consist of, not less than eight and 
not more than twenty ; the maximum number of additional 
members of the Bengal Council was raised from twelve to 
twenty and of that of the North-Western Provinces and Oudh 
from nine to fifteen. 


The Act empowered the Governor-General-in-Council, 
with the approval of the Secretary of State in Council, to 
make regulations as to the conditions under which nomination 
of the additional members should be made. Lord Cross, the 
Secretary of State, was originally opposed to the introduction 
of the elective principle and this * Kimberley clause ’ as it was 
called was introduced into the bill as an amendment by Lord 
Northbrook in the House of Lords. As no mention was made 
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ol- election in the body of the bill, Mr. Schwann, the member 
for Manchester, gave notice of an amendment declaring that 
‘ no reform of the Indian Councils which does not embody the 
elective principle will prove satisfactory to the Indian people 
or compatible with the good government of India Mr. 
Curzon who, as under-Secretary of State, was in charge of the 
bill in the House of Commons, pointed out: ‘ Our bill does 

not exclude some such principle, be the method election, or 
selection, or delegation, or whatever be the particular phrase 
that you desire to employ/ He quoted Lord Kimberley s 
explanation of the clause—‘ I regard this as to a certain extent 
an admission of the elective principle and declared that it 
was also the view of the Secretary of State. ‘ Under the Act 
he continued, ‘ it would be in the power of the Viceroy to in¬ 
vite representative bodies in India to elect or select or dele¬ 
gate representatives of themselves and of their opinions to be 
nominated to these Houses, and thus by slow degrees, by 
tentative measures, and in a matter like this measures cannot 
be otherwise than tentative, we may perhaps approximate in 
some way to the ideal which the hon. member for 
North Manchester has in view.’ Mr. Gladstone, speaking for 
the Opposition, said that after hearing the authoritative expla¬ 
nation of the under-Secretary, he did not find that there was 
any material difference between the bill and the amendment. 
He appealed to the Government to give the principle of elec¬ 
tion as fair and reasonable a trial as the circumstances of 
India permitted : 

* I am not at all disposed to ask them at once to produce 
large and imposing results. What 1 wish is, that 
their first steps should be of a nature to be 
genuine, and whatever amount of scope they give 
to the elective principle, it shall be real. There 
are, of course, dangers in the way. There is the 
danger of subserviency ; there is another danger 
and that is the danger of having persons who 
represent particular cliques, or classes or interests, 
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and who may claim the honour of representing 
the people of India.* 

On his advice, the amendment was withdrawn and the 
bill received the unanimous assent of the House. His 
Majesty’s Government, in transmitting the Act of 1892, 
explained to the Government of India the intentions of 
Parliament and asked them to carry them into effect. 

The rules made under the Act required that a certain 
proportion of the non-official members in each Council should 
be nominated by the Head of the Government on the ‘ recom¬ 
mendation * of certain bodies. The word * election ’ was 
carefully avoided, but inasmuch as every recommendation 
came to be accepted as a matter of course, it did not differ in 
any way from election. In the case of the Provincial Councils, 
the recommending \ bodies were the Municipal Councils, 
District Boards. Chambers of Commerce, Zamindars and the 
University Senates. Thus, of the 20additional ’ members of 
the Madras Legislative Council,^ were officials, 4 were nomi¬ 
nated non-officials, and the rest were ‘ elected ’—4 by the 
Municipalities and District Boards, and one each by the 
Corporation of Madras, the University of Madras and the 
Chamber of Commerce. In the case of the 16 ‘ additional ’ 
members in the Imperial Legislative Council, 6 were officials, 

5 were nominated non-officials and the rest were ‘ elected ’— 
one by the Calcutta Chamber of Commerce, and one each by 
the non-official members of the four Provincial Councils. 
Taking the ex-officio members also into consideration, there 
was of course an official majority in every Council. 

The Act of 1892 also enlarged the functions of the Legis¬ 
lative Councils. They were now authorized to discuss the 
annual financial ateiteiiie^ und er ce rtaii3L.,.x:ondition8 and res¬ 
trictions. * It is not Contemplated,* said Mr. Curzon, ‘ to vote 
the Budget in India item by item in the manner in which we 
do it in this House .... but it is proposed to give oppor¬ 
tunities to members of the Councils to indulge in a full, free 
and fair criticism of the financial policy of the Government.* 



THE INDIAN COUNCILS ACT, 1892 


113 


Hitherto, the Councils had not been given any opportunity to 
discuss the financial policy of the Government except when a 
proposal for a new tax was brought before them. The conse- 
[guence was, there had been much irresponsible criticism and 
'misrepresentation of the government’s policy in the Press, 
tc which the Government, consistent with its prestige, could 
not descend to make a reply. Now that the Councils were 
empowered to discuss the financial statement every year, 
the Government will have an opportunity of explaining 
their financial policy, of removing misapprehension, of 
answering calumny and attack ; and they will also profit by 
the criticism delivered in a public position, and with a due 
sense of responsibility, by the most competent representatives 
of non-official India.’ 

The Act also conceded to the members of the Councils 
the right of addressing questions to the Government on matters 
of public interest. No question could be asked but after 
giving six days’ previous notice. The President might dis¬ 
allow any question without giving any reason. The merits of 
these proposals were thus expounded by Mr. Curzon in his 
speech on the bill: 

It is desirable in the first place in the interest of the 
Government, which is at the present moment 
without the means of making known its policy, 
or of answering criticism or anim^dv^ersions, or of 
silencing calumny, and which has frequently 
suffered from protracted misapprehension, which 
it has been powerless to remove ; and it is also 
desirable in the interests of the public, who, in 
the absence of correct official information, are 
apt to be misled, and to entertain enormous ideas, 
but who, within the limits dictated by the judg¬ 
ment of the responsible authorities, henceforward 
have opportunities of making themselves acquaint¬ 
ed with the real facts.* 
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The working of these Councils did not afford satisfaction 
either to the Government or to the Indian public. The Govern* 
merit of India in their Circular (dated the 24th August, 1907) 
pointed out that ‘ the results have not justified the expecta¬ 
tions formed.’ The elective system gave to the legal profes¬ 
sion a prominence in these Councils ‘ to which it was not 
entitled,’ while it signally failed to represent other important 
elements of the community. This means, that the Councils 
did not turn out to be as conservative as had been expected 
of them. The non-officials were much more dissatisfied with 
them than the Government, but for a different reason. They 
complained that the Councils were not sufficiently representa¬ 
tive of the people and that the few powers conceded to them 
were hedged in by far too many restrictions. All this has been 
aptly summed up thus by a well-informed critic on the Indian 
situation : 

* It was an attempt at compromise between the oflficial 
view of the Councils as pocket legislatures and 
the educated Indian view of them as embryo 
pailiaments. It marks a definite parting of the 
ways, the first milestone on a road leading even¬ 
tually to political deadlock and a strangling of 
executive government. While no efforts were 
made to enlarge the boundaries of the educated 
class, to provide them with any training in 
responsible government, or to lay the foundations 
of a future electorate to control them, the Act 
deliberately attempted to dally with the elective 
idea.’ 

4, The Growth of Politioal Unrest 

(1892-^1905) 

TTe victory of Japan in the Russo-Japanese war (1904-5) 
gave a great stimulus to the development of the Indian 
National Movement. It ‘ shattered the old time belief in the 
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invulnerability of western might and power.’ It symbolised the 
regeneration of the East. It gave a new hope to the people of 
India in their struggle for freedom. The greatness of Japan 
was attributed to her patriotism and nationalism and her free¬ 
dom from foreign exploitation. But might not India which had 
a more ancient and a more glorious past become as great a 
nation as Japan if only she could develop her sense of national 
patriotism and spirit of self-sacrifice?—thus the people argued, 
thought and hoped. The success of Japan thus created ‘ a 
spirit of emulation in the breast of every Indian patriot.’ 

The ill-treatment of Indians in South Africa was another 
event which exercised a continuous influence on the course 
of the national movement in our country. In Natal, Indians 
might be imported as indentured labourers, but if they re¬ 
mained there after the expiration of their terms, they had to 
submit to the humiliating imposition of a three-pound poll- 
tax. In the Transvaal after 1885, they were subject to a three- 
pound tax as traders and could not hold land registered in 
their own names. In Natal and the Cape Colony, immigra¬ 
tion was restricted to those who could speak a European 
language. From the Orange River Colony, Indians were 
expelled in 1888. And everywhere they were subject to 
humiliating restrictions. They were forced to live ‘ among 
dung heaps ’ in prescribed ‘ locations ’ outside the towns. 

‘ They were classed as natives and subjected to discrimination 
IP rail-road carriages, trains and cabs.’ While one of the 
ostensible causes of the Boer war had been given out to be 
the ill-treatment of Indians by the Government of President 
Kruger, so soon as the war was over the British Government 
found it convenient to forget all about it. Under the govern¬ 
ments of the self-governing colonies, the position of the Indians 
became much worse than before. The cup of humiliation was 
filled to the brim when in 1907 the Transvaal Government 
passed the Asiatic Registration Act, requiring Indians to be 
registered by means of finger prints! It was against this 
" Satanic law ’ that Mahatma Gandhi launched his first ’ Satya- 
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graha * (passive resistance) campaign. It came honie to the 
minds of the people here that the degradation of their brethren 
m South Africa was but a natural consequence of their own 
degradation in the country of their birth. If there had been a 
democratic National Government in India, would it have 
looked on with such serene unconcern while her nationals were 
thus maltreated in other countries? 

In the nineties, Maharashtra led the vanguard of the 
national movement. Bal Gangadhar Tilak, the fearless 
editor of the Kesariy was its leader. He was an inveterate 
foe and life-long opponent of the alien bureaucracy in India. 
He used to say that ‘ a good foreign government was less 
desirable than an inferior native government.’ He first came 
into public view in 1890 when he vehemently opposed the 
passing of the Age of Consent Bill on the ground that an alien 
government had no right to force social reform upon the 
people. He was the first national leader to make the national 
movement a real mass movement. He inaugurated the Gana- 
pati festival in 1893 and the Shivaji festival in 1895, and by 
means of processions, songs and speeches, he sought to in¬ 
culcate the spirit of independence, patriotism and nationalism 
among the masses. At the celebration of the Shivaji festival 
in 1897, he made a stirring speech (for which he was later 
prosecuted) justifying the murder of Afzal Khan by Shivaji 
in these words; 

‘ Great men are above the common principles of 
morality . . . The Divine Krishna’s teaching in 
the Gita tells us we may kill even our teachers 
and our kinsmen and no blame attaches if we 
are not actuated by selfish motives. Shivaji did 
nothing from a desire to fill his own belly. It 
was in a praiseworthy object that he murdered 
Afzal Khan for the good of others. If thieves 
enter our house and we have not sufficient 
strength to drive them out, should we not, with¬ 
out hesitation, shut them up and burn them alive? 
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God has conferred on the Mlechhaa no grant 
of Hindustan inscribed on imperishable brass. 
Shivaji strove to drive them forth out of the land 
of his birth, but he was guiltless of the sin of 
covetousness. Do not circumscribe your vision 
like frogs in a well. Rise above the Penal Code 
into the rarefied atmosphere of the sacred 
Bhagavad Gita and consider the action of great 
men.' 

When famine broke out in 1897 and people were dying 
like mosquitoes, not knowing what to do, 1 ilak came forward 
with his volunteers, organised some voluntary help, toured 
among the villages and explained to the peasants their rights 
to relief and remission under the Famine Relief Code. Plague 
followed in the wake of famine and spread with lightning 
rapidity in the western parts of the Bombay Presidency. The 
Government, in this extremity, adopted desperately unpopular 
measures in an attempt to stamp out the disease. They sent 
soldiers into the homes of the people to examine men, 
women and children and take them off to isolation hospitals 
ii there was a sign of disease. The rude and rough behaviour 
of the soldiers excited the people dangerously, but their 
protests went unheeded. On the 22nd June, 1897, occurred 
the murders of Mr. Rand, the Plague Commissioner and 
Lieutenant Ayerst, a military officer. Damodar Chapekar, 
the murderer, was arrested and convicted. Mr. Tilak, who 
was not directly connected with these murders, was however 
arrested on the 27th July in Bombay, tried for having written 
certain articles in the Kesari inciting people to violence and 
sentenced to 18 months’ imprisonment on the verdict given 
by a majority of six English jurors who arrived at that con¬ 
clusion with the aid of English translations of the * seditious * 
articles. 

The V^iceroyalty of Lord Curzon (1898—1905) marked an 
important stage in the development of political unrest in our 
country, * Efficiency ’ as his Lordship was wont to say, was 
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the gospel and keynote of his administration. In pursuit of 
this efficiency, he deliberately trampled upon the feelings of 
the educated classes and showed little sympathy or regard for 
their aspirations. He roused a storm of opposition in the 
country by his Calcutta Corporation Act (1899) and the Indian 
Universities Act (1904) which officialized those institutions and 
reduced their independence. In his Budget speech in March 
1904, he declared that he did not think that ‘ the salvation of 
India is to be sought in the field of politics at the present stage 
of her development ’ and went on to say that * the highest 
ranks of civil employment in India must as a general rule be 
held by Englishmen ’ for the reason that they only possessed, 
being members of the ruling race, the requisite qualities 
essential for that task. On February 11, 1905, he made a 
highly insulting speech in addressing the Convocation of the 
Calcutta University. He told his audience that ‘ the highest 
ideal of truth is to a large extent a western conception/ that 
‘ truth took a high place in the moral codes of the west before 
it had been similarly honoured in the East, where craftiness 
and diplomatic wile have always been held in high repute.* 
He then went on to warn the Bengalis against flattery, vitupera¬ 
tion and eloquence. * All I say to you is, do not presume 
upon this talent.’ He concluded his speech denying that 
there was anything as yet like an Indian nation. The last 
official act of his efficient regime was the Partition of Bengal 
which he carried out In a most high-handed manner in utter 
disregard of the wishes of the people. The Bengali-speaking 
people were thus cut in twain and the rising tide of their 
nationalism was thus sought to be crushed. The support of 
the Muslims was canvassed by the Government who told them 
that they now had a Muslim province in Eastern Bengal. But 
the official propaganda was misunderstood and misinterpreted. 
Riots broke out in Eastern Bengal where the Muslims looted 
Hindu shops, desecrated Hindu temples and carried off Hindu 
widows. The Lieutenant-Governor, Sir Bampfylde Fuller, 
said in jest that of his two wives. Hindu and Muslim, the latter 



THE PARTITION OF BENGAL 


119 


was his favourite. ‘ The jest was taken in earnest and the 
Mussalmans genuinely believed that the British authorities 
were ready to forgive them all excesses.* 

Under the leadership of Surendranath Banerji and Bipin 
Chandra Pal, the Bengalis carried on a wild and unprecedent¬ 
ed agitation against the partition. It was at a huge protest 
meeting held in the Calcutta Town Hall on August 7, 1905, 
that boycott of British goods was adopted as a political weapon 
to bring pressure upon the British Government. Th® move¬ 
ment spread like wild fire throughout the country. Mass 
meetings were held in every important town where boycott 
and Swadeshi were preached with stirring enthusiasm. The 
* Partition Day ’ came to be observed every year as a day 
of national mourning and humiliation. Every city, town and 
village now rang with cries of ‘ Bande Mataram * which 
symbolised * patriotism, national unity and determination to 
free the Motherland from all humiliation and oppression at 
the hands of alien rulers.’ The Partition led directly to the 
growth of ‘ extremism ’ in Indian politics. * Many people are 
losing faith in English integrity and sense of justice,* said 
Mr. Gokhale in an interview to an English Journalist, ‘ our 
young men are beginning to ask what is the good of constitu¬ 
tional agitation if it only results in insult and the Partition of 
Bengal? Tliat is how extremists are created.’ 

The Indian National Congress met at Benares in 1905. 
In his presidential address, Mr. Gokhale strongly protested 
against the Partition, spoke most enthusiastically in support 
of the Swadeshi movement (which he distinguished from the 
mere boycott of British goods), and referred to the goal * to¬ 
wards which we have to strive * : ‘ The goal of the Congress 
is that India should be governed in the interests of the Indians 
themselves and that in course of time a form of government 
should be attained in this country similar to what exists in the 
self-governing colonies of the British Empire.’ TTiis could be 
attained of course only by cautious steps and gradual stages, 
but * what we emphatically insist on is that the resources of the 
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country should be primarily devoted to the work of qualify¬ 
ing the people by means of education and in other ways for 
such advance/ He put forward as an * immediatf; demand ’ 
the reform of the Legislative Councils. The Congress then 
passed a series of resolutions in accordance with these 
proposals. It protested against the Partition and recommended 
to the Government the adoption of some other arrangement. 
It declared its support for the boycott as ‘ the only constitu¬ 
tional and effective means left to the people of drawing the 
attention of the British public * to this national wrong. It 
expressed its opinion that ‘ the time has arrived for a further 
expansion and reform of the Supreme and Provincial Legis¬ 
lative Councils’ in order to make them more representative of 
the people and to give to the non-official members a real 
voice in the government of the country, and for this purpose 
it demanded an increase in the non-official and elected element 
in the Councils and the grant to them of the right of n>oving 
resolutions and dividing on them in financial matters. 


. S. Reform, Repression, Divide et impera 
(1906—09) 

Lord Minto succeeded Lord Curzon as Viceroy in 
November, 1905. In December of the same year, the Liberals 
came into office and Mr, John Morley became the Secretary 
of State for India. The Conservative Viceroy and the Liberal 
Secretary of State held however substantially the same views 
with regard to the government of their ’ Eastern Dependency.* 
In his letter dated June 6, 1906, Mr. Morley wrote to Lord Minto : 

‘ Fundamental difference between us, I really believe 
there is none. Not one whit more than you do 
I think it desirable or possible, or even conceiv¬ 
able, to adapt English political institutions to 
the nations who inhabit India. Assuredly not in 
your day or mine. But the spirit of English 
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institutions is a different thing, and it is a thing 
we cannot escape even if we wished, which I 
hop? we don't .... 

* . . . Every body warns us that a new spirit is grow-v" 
ing and spreading over India ; Lawrence, Chirol, 
Sidney Low, all sing the same song : ‘ you can¬ 

not go on governing in the same spirit ; you have 
got to deal with the Congress party and Congress 
principles, whatever you may think of them : be 
sure that before long the Mohammedans will 
throw in their lot with the Congressmen against 
you ' and so forth and so forth.* 


The Moderates and especially their leader, the Hon. Mr. 
Gokhale, hoped much from the appointment of Mr. Morley at 
the India Office. ‘ Large numbers of educated men in this 
country feel towards Mr. Morley as towards a Master, and 
the heart hopes, yet trembles *—so spoke Mr. Gokhale. But 
even he was not sure if Mr. Morley could remain long at the 
India Office without succumbing to the influences of the 
bureaucracy. In the Budget debate in March 1906, he made 
an impassioned appeal to the Government to take early steps 
for the conciliation of the educated classes by associating them 
more and more in the government of their own country. 
After the legislative session was over, he went to England and 
saw Mr. Morley several times. The radical Secretary of 
State did not appreciate the Congress ideal of colonial self- 
government and described the aspiration for it as ' crying for 
the moon,’ .. He however succeeded in winning over Mr. 
Gokhale to his side. ‘ For reasonable reforms in your direc- / 
tion * Mr. Morley told him, ‘ there is now an unexpected 1 
chance. But if your speakers or newspapers set to work lo ^ 
belittle what we do, to clamour for the impossible, then all 
would go wrong,’ 

I In a private letter to Lord Minto (June 15, 1906) Mr. Morley 
xpressed his intention to make a start in the way of reform 


/ 
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and. suggested that one or the other might write a despatcK 
to set the ball in motion. Lord Minto thereupon appointed 
R Committee of his Executive Council with Si r A 
its president to consider the question of tIie"^7dForms and 
formulate proposals. In a minute which he drew up for the 
guidance of the Committee, Lord Minto pointed out how the 
growth of education, encouraged by British rule, had led to 
the rise of important classes claiming equality of citizenship 
and aspiring to take a larger part in shaping the policy of the 
Government. He thought it was most important that the 
Government of India should take the initiative in proposing 
the necessary reforms. ‘ The Government of India should 
not be put in the position of appearing to have its hands 
forced by agitation in this country or by pressure from home.* 
He declared that in any proposal for the increase of repre¬ 
sentation it was absolutely necessary to guard the important 
interests existing in the country, viz,, the interests of the 
hereditary nobility and landed classes, of the trading, profes¬ 
sional and agricultural classes, and of the planting and com¬ 
mercial European community, and most important of all, the 
interests of stable and efficient administration. 

The Arundel Committee submitted its report in October. 
The Governor-General-in-Council after holding many serious 
and solemn discussions on the report addressed at last in 
March 1907 a despatch to the Secretary of State unfolding their 

proposafe:.In his speech on March 27, Lord Minto announced 

this in his Legislative Council. After examining these propo¬ 
sals, the Secretary of State authorised the Government of 
India to consult Local Governments and invite public criticism 
on them. The Government of India accordingly drew up a 
Circular dated the 24th August, 1907, and sent it to all the Local 
Governments for opinion. The latter took about an year to 
send in their replies and on October I , 1908, the Government 
of India forwarded to the Secretary of State their second 
dispatch embodying the revised proposals. These were 
subjected to a close and careful examination by a Committee 
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of the India Council and were then thoroughly discussed in 
the Council. Lord Morley then drew up his final proposals 
which were approved by the Cabinet. These were embodied 
in a dispatch to Government of India, dated 27th November, 

1908. On December 17, Lord Morley made a long speech in 
the House of Lords explaining these proposals. In February, 

1909, a short bill based on them was introduced into the 
House of Lords and became the Indian Councils Actj 1% 
at the end of May. The Reforms wefe^rought into operation 
in the middle of November and the new legislatures met in 
January, 1910. 

The greater part of the credit or discredit for this scheme 
of reforms must be ascribed, as he himself claimed, to the 
sagacious Viceroy, Lord Minto. By his consummate tact and 
practical good sense, he managed to carry with him the radical 
Secretary of State and his own reactionary Council in a policy 
of conservative liberalism. The principal object of that 
policy was to strengthen the hands of the British Government 
in putting down the growing volume of agitation in the 
country (I) by enlisting the support of the conservative ele¬ 
ments of the Indian Society—the landed aristocracy, the 
mercantile and industrial class, the Muhammadan community, 
etc., and (2) by rallying the Moderates to their side by a 
policy of concession, thereby creating dissensions and divisions 
among the Nationalists which would thoroughly disorganise 
them. Next, reform and repression should go hand in hand. 
While the Moderates were being drawn closer to the 
Government by the discussion of the proposals for Reform, 
the Extremists and Revolutionaries were to be crushed out of 
existence by a severe policy of repression. The hopes and 
anticipations of the Government of India in formulating this 
scheme of reform have been thus described by the Authors 
pf the Joint Report (1918): ‘They hoped to create a consti¬ 
tution about which conservative opinion would crystallize and R 
offer substantial opposition to any further change. They 
anticipated that the aristocratic element in society and the 
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moderate men, for whom there was then no place In Indian 
politics, would range themselves on the side of the Govern¬ 
ment, and oppose any further shifting of the balance of power 
and any attempt to democratize Indian institutions.’ The 
policy of the Government met with brilliant and immediate 
success, but the success, it was found later, was but transient 
and temporary. 

From 1905 onwards, the Congress came to be divided into 
two parties—the Moderates and the Extremists. The former 
were led by Gopala Krishna Gokhale, Pherozeshah Mehta 
and Surendranath Banerji, and the latter by Bal Gangadhar 
Tilak, Bipin Chandra Pal and Arabinda Ghosh. A^ usual, the 
Extremists had the support of the younger generation. The 
two parties did not differ in their objects, but in the methods 
by which they wanted to attain thpse objects. Both of them 
believed, as Mr. Tilak explained later, that ‘ the present 
system of administration was ruinous to the country both 
materially and morally ’ and that it * must be mended or 
ended as soon as possible.’ The object both the parties had 
at heart was the same ; it was self-government. But while the 
Moderates still hoped to influence public opinion in England 
by sending deputations, supporting a newspaper and pleading 
the justice of their cause, the Extremists had lost faith in the 
efficacy of such petitions and prayers to attain their objects 
and demanded the adoption of some sort of ‘ direct action ’ 
to bring pressure upon the bureaucracy. Under these cir¬ 
cumstances, a split between the parties was inevitable. It 
was however averted in 1906 by the election of Dadabhai 
Nauroji, the grand old man of India, as the President of the 
Congress. He succeeded in keeping the two factions together 
and the Congress passed a series of resolutions supporting 
the ‘ extremist ’ programme—Swadeshi, Boycott and National 
Education. In his Presidential address, Dadabhai Nauroji 
clearly and explicitly laid down the goal of the Congress 
policy: * TTie whole matter can be comprised in pne word, 

self-government or Swaraj, like that of the United Kingdom or 
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the Colonies.* Dadabhai did not consider, as Gokhale had 
done in the previous year, that this was a distant far-off ideal, 
but one towards which a beginning ought to be made at once. 
The Congress, for the first time In its history, passed a resolu¬ 
tion declaring its opinion that ‘ the system of Government 
obtaining in the self-governing British Colonies should be 
extended to India.* Thus the Congress of 1906 was in every 
way a great triumph to the Extremists and their policy and 
programme, and it was the strong suspicion that the Moderates 
were trying to go back upon these resolutions that brought 
about the break-up of the Surat Congress in the next year 

amid scenes of dire confuslom. 

While confusion thus confounded the Congress ranks, the 
stage was being set for the debut of a new power in Indian 
politics. On October I, 1906, a Muslim Deputation headed 
by His Highness the Aga Khan waited upon His Excellency 
the Viceroy and put forward their claims for separate elector¬ 
ates and weightage of seats for the proper representation of 
their community under the reforms, adducing certain argu¬ 
ments in their support. His Excellency Lord Minto 
unhesitatingly accepted these claims as valid and assured 
them of his sympathy and support. He said : 

‘ The pith of your address, as I understand it, is a 
claim that under any system of representation, 
whether it affects a municipality or a district 
board or a legislative Council, in which it is 
proposed to introduce or increase an electoral 
organisation, the Muhammadan community should 
be represented as a community. You point out 
that in many cases electoral bodies as now con¬ 
stituted cannot be expected to return a Muham¬ 
madan candidate, and if by chance they did so, 
it could only be at the sacrifice of such a candi¬ 
date* s views to those of a majority opposed to 
his community whom he would in no way re¬ 
present ; and you justly claim that your position 
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should be estimated not only on your numerical 
strength, but in respect to the political importance 
of your community and the service it has render¬ 
ed to the Empire. 1 am entirely in accord with 
you. Please do not misunderstand me. I make 
no attempt to indicate by what means the repre¬ 
sentation of communities can be obtained, but I 
am as firmly convinced as I believe you to be 
that any electoral representation in India would 
be doomed to mischievous failure which aimed at 
granting a personal enfranchisement regardless of 
the beliefs and traditions of the communities 
composing the population of this continent.* 

Two months later, in December 1906, the Nawab of 
Dacca issued a circular to the principal Muhammadans in 
India calling upon them to form a ‘ Muslim All-India Confede¬ 
racy,* the objects of which were to be 

* to support, whenever possible, all measures emanat¬ 
ing from the government, and to protect the 
cause and advance the interests of our co-reli¬ 
gionists throughout the country, to controvert the 
growing influence of the so-called Indian National 
Congress, which has a tendency to misinterpret 
and subvert British rule in India, or which might 
lead to that deplorable situation, and to enable 
our young men of education, who for want of 
such an association have joined the Congress 
camp, to find scope, according to their fitness 
and ability, for public life.’ 

The All-India Muslim League was founded. 

Meanwhile, the Government was taking effective action 
to put down extremist agitation and revolutionary crime with¬ 
out making any distinction between the two. In 1907, owing 
to agrarian discontent caused by the unsympathetic attitude 
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of the Local Government, riots broke out at Rawalpindi in 
the Punjab and in this connection Lala Lajpat Rai and Sardar 
Ajit Singh were deported without trial under Regulation III of 
1818. Lord Morley’s emphatic declaration that the Partition 
was a settled fact which he had no wish to unsettle gave great 
offence to the Bengalis and the more fiery spirits among them 
started a strong revolutionary movement in their country. 
Barindra Kumar Ghosh, a brother of Arabinda Ghosh and 
Bhupendranath Dutt, the brother of Swami Vivekananda carried 
on a vigorous propaganda in its support through their papers 
the Yugantar and the Sandhya. In 1907-8 occurred a series 
of terrorist outrages in Bengal. Attempts were made in 
October and December, 1907, to blow up the Lieutenant- 
Governor’s train. On December 23, 1907, Mr. Allen, formerly 
District Magistrate at Dacca, was shot but not killed. On 
April 30, 1908, a bomb intended for Mr. Kingsford, the Judge 
at Muzaffarpur, was thrown by mistake into a carriage in 
which two English ladies were driving, both of whom were at 
once killed. A few days later, a bomb factory was discovered 
in a garden house at Maniktala, a suburb of Calcutta and 34 
persons were arrested in this connection. This was the 
famous Alipur Conspiracy Case in which Arabinda Ghosh 
was implicated but was later acquitted. The Government 
inaugurated e. vigorous policy of repression. In June, 1908, 
Mr. Tilak was arrested and tried for certain comments he had 
made in the Kesari on the Muzaffarpur murders and was 
sentenced to six years’ transportation. A series of stringent 
Acts were passed—the Prevention of Seditious Meetings Act, 
1907, the Explosive Substances Act, 1908, the Newspapers 
(incitement to offences) Act, 1908 and the Criminal Law 
Amendment Act. 1908—which severely curtailed the funda¬ 
mental rights of the citizen, viz., freedom of meeting, freedom 
of expression and freedom of association, without making the 
least difference between legitimate and illegitimate activities. 
A favourable atmosphere was thus created for the introduc¬ 
tion of the Reforms. 
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6, The Minto-Moriey Reforms 

The Indian Councils Act of 1909 greatly increased the size 
of the Legislative Councils. The additional members of the 
Governor-Generars Council were increased up to a maximum 
of 60 j^Jtj 3 ipse of Madras, Bombay, Bengal, the United Provinces, 
and Bihar and Orissa to a maximum of 50, and those of the 
Punjab, Burma and Assam to 30. These numbers did not of 
course include the ex-ofUcio members, uiz., the head of the 
government and the members of his Council, and in the case 
of Madras and Bomba 3 ^ also the advocate-general. The 
actual number of members for each Council was fixed within 
the maximum above prescribed by the Regulations made under 
the Act. 

Each Council consisted of both official and non-official 
members. The former might be sub-divided into ex-officio 
members and nominated officials, and the latter into nominat¬ 
ed non-officials and elected members. The Secretary of State 
insisted upon retaining a ‘ substantial ' official majority in the 
Iniperial Legislative Council as being * absolutely necessary.* 
In his Reform Despatch (27th November, 1908) to the Govern¬ 
ment of India, he wrote : ‘ Your Excellency’s Council, in its 
legislative as well as its executive character, should continue 
to be so constituted as to ensure its constant and uninterrupted 
power to fulfil the constitutional obligations that it owes, and 
must always owe, to His Majesty’s Government and to the 
Imperial Parliament.’ The Imperial Legislative Council 
therefore consisted of 37 officios and 32 non-officials. Of the 
37 officials, 28 were nominated by the Governor-General and 
the rest were ex-officio, consisting of the Governor-General, 
the six ordinary members of his Council, and the two extra¬ 
ordinary members, viz,, the Commander-in-Chief and the head 
of the Province where the Council happened to meet. Of 
the 32 non-officials, 5 were' nominated' by the Governor- 
General and the rest were elected* 

In the case of the Provinciied Legislative Councils, the 
Secretary of State thought that there was n o need io maintain 
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even a bare official majority which had been proposed by the 
Government of India. In his Reform Despatch, he drew the 
attention of the Government of India to the experience of the 
Bombay Government which did not feel the least difficulty in 
getting on with its Council which then contained a non-official 
majority. He assured them that there would be very little 
danger in conceding non-official majorities to the Local Coun¬ 
cils. The legislative sphere of the provinces was extremely 
restricted on account of the statutory exclusion of a large 
number of important subjects from their purview. If the non¬ 
official majorities pressed legislation of a character disapproved 
by the Executive Government, it could be met by the exercise 
of the power to withhold assent possessed by the Head of the 
Government. It need not be expected that all the non-official 
members would join together to oppose legislation sponsored 
by the Executive Government, since they represented, not a 
homogeneous electorate, but a number of divergent interests, 
classes and communities./ If it became so necessary, legisla¬ 
tion required by the Provincial Government which could not 
be passed in the Local Council, might be secured by the 
exercise of the concurrent legislative power vested in the 
Governor-GeneraKs Council. Another important fact which 
the Secretary of State did not however mention in his dispatch 
was that they were creating only ‘ non-official majorities ' but 
not ‘ non-official elected majorities^’^ in these Councils. It was 
a welFIchown fact that the Government could safely rely 
upon the unflinching loyalty and steadfast support of the 
iriorninated non-official to vote with them in a division. The 
[composition of the Councils was therefore so arranged as to 
give a cornfeination of officials and nominated non-officials a clear 

1 majority over the elected members, except in the case of Bengal 
where there was a small elected majority. To take an example, 
the Madras Legislative Council under these Reforms con¬ 
sisted of 21 officials and 26 non-officials. The Governor, the 
three members of his Executive Council and the advocate- 
general were members ex-officio and the remaining 16 officials 
F. 9 
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were nominated by the Governor. Of the 26 non-officials, 
only 21 were elected* the rest being nominated. The Govern¬ 
ment therefore really possessed a * nominated ’ majority in 
the Council. 

The Government of India started with the hypothesis that 
territorial representation was unsuited to India, divided as it 
was into a number of races, castes, creeds and sects with 
varying and conflicting interests. They were of opinion that 
* representation by classes and interests is the only practicable 
method of embodying the elective principle in the constitution 
of the Indian Legislative Councils.* In the case of the Provin¬ 
cial Council, separate or special electorates were constituted 
for the due representation of the different communities, classes 
and interests—^the Muhammadans, the landholders, the com¬ 
mercial classes, the Trades Associations, the planting 
interests, the Universities, etc. The remaining few seats were 
allotted to the municipalities and district boards which were 
known as the * general electorates,’ for it was only through 
them—though in an ineffective and indirect manner—that the 
people at large were represented in the Councils. TTius out 
of the 21 elected members of the Madras Council, two were 
elected by the Muhammadans, two by the Zamindars and 
three by the landholders other than the Zamindars, one each 
by the Corporation of Madras, the University of Madras, the 
Madras Chamber of Commerce, the Madras Trades Associa¬ 
tion and the Planting Community and the remaining nine by 
the Municipal Councils, District and Taluk Boards. So also 
in the case of the 27 elected seats in the Imperial Legislative 
Council, six were allotted to the landholders, five to the Muh¬ 
ammadans and one to the Muhammadan landholders and 
one each to the Bengal and Bombay Chambers of Commerce, 
while the remaining thirteen were filled by the non-official 
members of the nine Provincial Councils. 

The functions of the Legislative Councils were at the same 
time enlarged. Elaborate rules were framed for the discus¬ 
sion of the Budget in the Imperial Legislative Council. On a 
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day appointed by the Governor-General, the Finance Member 
presented every year to the Council the ‘ Financial Statement * 
(z.e,, the preliminary financial estimates for the next year) with 
an explanatory memorandum, and every member was fur¬ 
nished with a copy of them. No discussion was permitted on ^ 
that day in order to give time for the members to get acquaint¬ 
ed with their contents. The next stage was concerned with 
a general discussion on the financial statement, after the 
Finance Member had made such alterations in the figures and 
gave such explanations of them as he deemed necessary. 
Any member was now at liberty to move any resolution entered * 
m his name in the list of business relating to any alteration in 
taxation, any new loan or any additional grant to Local 
Governments proposed or mentioned in the financial state¬ 
ment or explanatory memorandum. After these resolutions 
were discussed and disposed of, each head or group of 
heads was taken into consideration separately. The Council 
was however not permitted to discuss military, foreign 1 
and political, and purely provincial affairs, and under the 
heading ‘ revenue ’—stamps, customs, assessed taxes, and 
courts, and under the heading ‘ expenditure ’—assignments 
and compensations, interest on debt, ecclesiastical expendi¬ 
ture and state railways. Discussion upon each head (not so 
excluded) was initiated by the member in charge of the depart¬ 
ment concerned, and resolutions were then moved by the 
members, discussed and voted upon. On or before the 24th 
of March every year, the Budget (i.e., the financial statement 
as finally settled by the Governor-General-in-Council) was presen¬ 
ted to the Council by the Finance Member who described the 
changes that had been made in the figures of the financial 
statement and explained why any resolutions passed by the 
Council had not been adopted. On a subsequent day, a 
general discussion was allowed on the Budget, but resolutions 
could not be moved nor was the Budget submitted to the vote 
of the Council. The procedure adopted in the Provincial 
Councils was in many respects the same as that followed in 
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the Imperial Council. A distinguishing feature of the former 
was that the financial statement was first referred to a Com¬ 
mittee of the Council with the Finance Member as its chair¬ 
man, consisting of not more than 12 members, half of whom 
were nominated by the Head of the Government and the rest 
elected by the non-official members of the Council. 

Rules were also made under the Act for the discussion of 
matters of general public interest in the Legislative Councils. 
No discussion was permitted on any subject not within the 
legislative competence of the particular legislature, any matter 
affecting the relations of the Government of India with a 
Foreign Power or a Native State, and any matter under 
adjudication by a Court of Law. Every resolution must be in 
the form of a specific recommendat ion add ressed to the 
Government, it must be clearly and precisely expressed and 
must raise a definite issue, and it should not contain arguments, 
inferences, ironical expressions, or defamatory statements, or 
refer to the conduct or character of persons except in their 
official or public capacity. The President might disallow any 
resolution or part of a resolution without giving any reason 
other than that in his opinion it could not be moved consis¬ 
tent with public interest. The right to address questions to 
the executive was also subject to similar restrictions. Ques¬ 
tions should be so framed as to be mere requests for informa¬ 
tion and should not contain arguments, inferences, ironical 
expressions, etc., and should not ask for an expression of 
opinion or the solution of a hypothetical proposition. In 
regard to matters under controversy between the Government 
:>f India and the Secretary of State or a Local Government, no 
ijuestion should be asked except as to matters of fact and the 
inswer should be confined to a statement of facts. The 
^resident might disallow any question If in his opinion it 
:ould not be answered consistently with public intere^^ .AbY, 
nember who had asked a question might put a supplementary 
luestion for the purpose of further elucidating any matter of 
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fact regarding which a request for information had been made 
in his original question. But the Member in charge might 
decline to answer it without notice. 

'The Moderates formed high and indeed extravagant hopes 
of these Reforms. Speaking at the Indian National Congress 
in 1908, Mr. Gokhale described them as ‘ modifying the 
bureaucratic character of the Government and offering the 
elected representatives responsible association with the adminis¬ 
tration.* The Government of India encouraged them in this 
delusion by declaring that these ‘ will really and effectively 
associate the people of India with the Government in the work 
not only of occasional legislation but of actual every day 
administration.* But disillusionment came sooner than they 
knew. Speaking in the Imperial Legislative Council in 
August, 1910, the same Mr. Gokhale himself complained * that 
once the Government had made up their mind to adopt a ' 
particular course, nothing that the non-official members may 
say in the Council is practically of any avail in bringing about 
a change in that course.' While the Moderates believed that 
the Minto-Morley Reforms formed the first step in a series 
leading up to the ultimate grant of self-government or Swaraj 
to India, the authors of the Reforms believed that they were 
doing nothing of the sort. Speaking in the House of Lords in 
December, 1908, Lord Morley definitely, though rhetorically, 
declared * if 1 were attempting to set up a Parliamentary J 
system in India, or if it could be said that this chapter of ' 
reforms led directly or necessarily up to the establishment of a 
Parliamentary system in India, 1, for one, would have nothing 
at all to do with it ... It is no ambition of mine, at all 
events, to have any share in beginning that operation in 
India. If any existence, either officially or corporeally, were 
prolonged twenty times longer than either of them is likely 
lo be, a Parliamentary system is not at all the goal to whichv^ 
I would for one moment aspire.* Our complaint with the 
Minto-Morley Reforms is precisely this—that they failed to 
prepare the way—except but indirectly, because their authors 
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were not concerned with anything beyond the immediate 
present—^for the development of responsible government in 
our country. 

The Government of India in their anxiety ‘ to avoid any 
appearance of a Parliamentary franchise ’ constituted the 
Councils on the basis of representation of classes and interests 
which encouraged the growth of sectional interests and retard¬ 
ed the development of national uriify. In both the Imperial 
and Provincial Legislative Councils, these sectional interests 
were given a preponderance of representation out of all pro¬ 
portion to their real importance. The franchise was moreover 
extremely narrow and the mode of representation—except in^ 
the * special ’ the landlord and the Muhammadan) consti^/ 

tuencies— was indirect an d even doubly indirect. The largest 
constituency which returned a member directly to the Imperial 
Legislative Council did not exceed 650 voters and others wer^ 
of course much smaller. The nine * general constituencies ’ 
which returned the thirteen representatives of the people at 
large were composed of the non-official members of the Pro¬ 
vincial Councils and the average number of voters in a consti¬ 
tuency was only 22. In the Provincial Councils also, there was 
the same division of members between those who were 
elected directly to represent special interests and those who 
were elected indirectly as the representatives of the general 
population, but in neither case did the constituencies exceed a 
few hundred persons. The representation of the people at ■ 
large became in fact a process of infiltration through a series 
, of sieves. Thus the rate-paying citizen in a town or village 
cast his vote to elect his representative in the municipal 
council or a local board ; the latter acted as a voter in the 
ejection of a member to the Provincial Council ; and the latter 
again in his turn in that of a member to the Imperial Council. 

‘ There is absolutely no connection between the supposed 
primary voter and the man who sits sis his representative in 
\ the legislative Council ’ remarked the Authors of the Joint 
' Report (1918), * and the vote of the supposed primary voter 
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has no effect upon the proceedings of the legislative Council. 
In such circumstances there can be no responsibility upon, 
and no political education for, the people who nominally 
exercise a vote. The work of calling into existence an elec¬ 
torate capable of bearing the weight of responsible govern¬ 
ment is still to be done.’ 


The existence of a strong official bloc in the Councils 
was another serious defect which was not a little responsible 
for the immense unpopularity of the Reforms. The Govern¬ 
ment maintained a tight and close control over the conduct 
of the official members in the legislature and they were not 
allowed to vote as they pleased. They were not expected 
i ‘ to ask questions or move resolutions, or (in some Councils) 
i to intervene in debate, or even to rise to points of order 
I without Government’s approval.* Their main function was 
pfto vote—to vote with the Government and to vote against 
^the non-official opposition. However eloquent the non¬ 
official speakers might talk and however reasonable and 
weighty their arguments might be, when the time for voting 
came, the silent official phalanx stepped in and decided the 
matter against them. Even in the Provincial Councils where 
there was a non-official majority, the position was no better. 
The non-official members were not so regular in their atten¬ 
dance as the officials, the European contingent and the nomi¬ 
nated non-officials habitually voted with the Government and 
the Government in reality possessed a solid majority. This 
official solidarity naturally tended to obliterate whatever the 
differences there were between the Indian elected 


members and to drive them all into a league against the 
Government. All these factors contributed to the unreality 
of the proceedings in the Council. ‘ Because the number of 
elected members is small, and the issue is often known before¬ 
hand. the debates lack life unless feelings are aroused or 
interests are directly affected.’ TThe Government soon found 
fault with the non-official members for indulging in ‘ irrespon¬ 
sible ’ criticism, forgetting however the fact that irresponsible • 
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I criticism was the -natural outcome of an irremovable and 
irresponsible executive. 

! TTie Minto-Morley Reforms, however, in spite of all their 
shortcomings, form an important stage in the evolution of 
representative institutions in our country. iji„ spite of Lord 
Morley’s disclaimer that he had no intention to introduce 
parliamentary government in India, the features of his reforms 
did constitute * a decided step forward on a road leading at 
no distant period to a stage at which the question of respon¬ 
sible government was bound to present itself.* .The Councils 
were equipped with all the external paraphernalia of a parlia¬ 
mentary government, without however its substance—respon¬ 
sibility. They had opportunities to challenge and obstruct 
the government in a thousand petty ways, but they had no 
power to assume responsibility for the conduct of that govern¬ 
ment. The Reforms, instead of strengthening the Govern¬ 
ment as their authors had fondly hoped, made it ‘ slow and 
timid in operation.’ The Authors of the Joint Report pointed 
out: * we have at present in India neither the best^of the old 

system, nor the best of the new. Responsibility is the savour 
of popular government and that savour the present Councils 
wholly lack.’ The next stage of the Reforms is therefore 
concerned with imparting that savour to these Councils. 
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CHAPTER IX 


THE MONTAGU-CHELMSFORD REFORMS 
1. Events leading up to the Reforms of 1919 

The two-fold policy of reform and repression failed to 
achieve the objects aimed at. The reforms did not satisfy 
even the Moderates, while repression failed to extinguish revolu¬ 
tionary crime. But the Government continued to adhere to 
this policy. The repressive laws which had hitherto been only 
temporary were now placed on a permanent basis. In 1910 
was passed the Indian Press Act which was more stringent and 
more comprehensive in scope than that of 1908. The Sedi¬ 
tious Meetings Act, 1911, reproduced in a milder form the law 
which had been in force since 1907. The attempt to assas¬ 
sinate Lord Hardinge in December 1912 was followed by the 
enactment of the Criminal Law (Amendment) Act, 1913, which 
made it penal ‘ to conspire to commit an offence even though 
the conspiracy was accompanied by no overt act in pursuance 
of its object.’ These measures were passed in the face of 
strong non-official opposition in the Legislative Council. The 
Government thereby became thoroughly unpopular even with 
the Moderates. 

There were other grievances, some old and some new. 
The appointment of the Decentralization Commission in 1907 
and of the Public Services Cornrpissipja in 1912. raised high 
hopes but led to no tangible results. No attempt was made to 
relax the control of the government over the local bodies and 
to develop a genuine system of self-government in them. The 
assumption underlying the recommendations of the Islington 
Commission that * British responsibility for India requifelT ” 
preponderating proportion of British officers in the security 
services ’ gave great offence to the people. Resentment w&s 
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also felt at such instances of racial discrimination as the 
preference shown in the arms rules to Europeans and Anglo- 
Indians over pure Indians in the matter of possessing arms and 
ammunition without a licence, the refusal of the commanding 
officers to admit Indians into the Volunteer Corps, and the 
exclusion of the Indian officers from the commissioned ranks 
of the army. The volume of discontent was further increased 
by the ill-treatment of Indians in South Africa and the dis¬ 
crimination made against them in the immigration rules of 
many of the Dominions. 

In the memorable year 1911, their Imperial Majesties, the 
late King George V and Queen Mary paid a visit to India and^ 
held their grand Coronation Durbar at Delhi. The visit was 
intended to deepen and intensify among the Indian princes 
and people their traditional feelings of loyalty and devotion to 
the throne and the person of the sovereign and to draw closer 
the bonds that united India with England. At this Imperial 
Durbar, His Majesty announced the transfer of the capital to 
Delhi and as a consequence the re-arrangement of the Province 
of Bengal. The dispatch of the Government of India (dated 
the 24th August, 1911) which recommended these changes, 
gave the impression at the time that these were made with a 
view * gradually to give the provinces a larger measure of self- 
government. until at last India would consist of a number of 
administrations autonomous in all provincial affairs, with the 
Government of India ordinarily restricting their functions to 
matters of Imperial concern.’ The obvious interpretation put 
upon this passage by the Indian Nationalists was expressly 
repudiated by Lord Crewe who demed it his duty as the 
Secretary of State to declare that the Dispatch did mean 
nothing of the sort * as the hope or goal of the policy of the 
Government.’ ’ I see no future for India on these lines * he 
said. ‘ The experiment of extending a measure of self- 
government practically free from Parliamentary control to a 
race not our own ... is one which cannot be tried.’ In 
this, his Lordship was only treading in the footsteps of his 
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illustrious predecessor, Lord Morley. Both these statesmen 
honestly believed that because Indians did not belong to that 
sacred Anglo-Saxon race, they ought always to be content 
with the position of dependents and should never aspire for 
anything higher. \ This only made the nationalists more in¬ 
sistent than ever on a declaration of policy by the British 
Government accepting self-government as the goal. 

It was at this time that a change came in the attitude of 
the Muslims towards the Government. The Turco-Italian war 
(1911) caused much disquiet to them. They expected that 
Great Britain would support Turkey as she had done before, 
but in this they were sorely disappointed. Then came the 
announcement of the re-partition of Bengal which gave a rude 
shock to their faith in the promises of the British Government. 
The Balkan war which broke out in 1912 was a further cause 
of estrangement. This was regarded as a concerted plot on 
the part of the Christian Powers to drive Turkey out of 
Europe and thus put an end to Islam as a temporal power. 
In these circumstances, the Muslims under the lead of their 
progressive young men began to draw nearer and closer to 
the Indian National Congress. In 1913, the All-India Muslim 
League adopted as one of its main objects * the attainment 
Sunder the aegis of the British Crown of a system of self¬ 
-government suitable to India.’ 

The Great War which broke out In 1914 demonstrated the 
splendid loyalty and devotion of the princes and people of 
India to the British Crown. All the parties in the country at 
once rallied to the side of the Government. India made a 
splendid contribution to the war in men and money. The 
Princes offered the services of their Imperial Service Troops 
and many of them went to the front and directly took part in 
the fighting. Indian troops were sent to France, East Africa, 
Mesopotamia and Palestine. Oyer a million and a quarter 
men were recruited for this purpose, two-thirds being comba¬ 
tants. War loans amounting to seventy-five million pounds 
were floated with ease and the Indian Legislative Council voted 
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a free gift of one hundred million pounds to His Majesty’s 
Government. 

The War gave to the people of India a new sense of self¬ 
esteem. It gave them * a feeling of profound pride that their 
country has not fallen behind other portions of the British 
Empire ’ in the hour of their sorest trial. It gave them a claim 
for equality of treatment with the Dominions. The Indian 
Legislative Council passed a resolution in 1915 demanding 
that India should be represented at the Imperial Conference. 
This claim was accepted as valid and India was represented in 
the Imperial War Cabinets and Conferences in 1917-18. The 
Peace Treaty was signed by the representatives of India and 
the Dominions separately for their respective countries and 
India became like the Dominions an original member of the 
League of Nations. 

The war not only raised the status of India in the eyes of 
the world, but gave a new force and vitality to her demand 
for self-government. It brought about a great political 
awakening among the masses. People who had hitherto been 
indifferent to public affairs now began to evince a new interest 
in them. The recruiting campaign and the war propaganda 
combined to carry new ideas even into the remotest villages. 
The war was described by prominent British and American 
statesmen as a struggle between right and might, between 
liberty and despotism. This was fought ‘ to make the world 
safe for democracy.' It was a fight in defence of the rights of 
the small nations. It was fought to vindicate the right of afi 
people to rule their own destinies. Newspapers commented 
upon and political leaders explained these new ideas to the 
people. Great Britain which was fighting on the side of 
liberty, they said, could not deny to the people of India that 
for which she had been fighting in Europe. The recognition 
of the rights of India to self-government and self-determina¬ 
tion was therefore the only fitting reward Great Britain could 
bestow upon India for all the services she rendered and the 
sacrifices she made in defence of such a noble cause. 
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During the early stages of the war, Indian politicians 
responded loyally to the appeal of Lord Hardinge t 9 suspend 
• political agitation and co-operate with the Government. As 
.the war continued and it appeared that there was no prospect 
of its early termination, they grew impatient and began to 
agitate for reforms. At the Bombay Congress in 1915, Sir 
S. P. (later Lord) Sinha pleaded for a declaration of policy by 
His Majesty’s Government accepting self-government as the 
. goal in order to remove misapprehensions on that score. The 
Government did not respond, and the political leaders became 
naturally more impatient. In 1916, Mr. Tilak in Bombay and 
Mrs. Besant in Madras started Home Rule Leagues and 
carried on a whirlwind propaganda in their respective Presi¬ 
dencies in favour of Home Rule. The Government grew 
"excited and perturbed. Lord Pentland, the Governor of 
Madras, lost his balance and ordered the internment oi 
Mrs. Besant along with her two colleagues. This produced an 
effect quite opposite to that which was intended. Mrs. 
Besant became the idol of the people, her movement became 
more popular than before and it was carried on with greater 
heat and vehemence. In Bombay, security proceedings were 
instituted against Mr. Tilak for a speech he delivered at a 
huge mass meeting, but were quashed on appeal by the 
Bombay High Court. India throbbed with new ideas and was 
alight with a new life as it had never been before. On com¬ 
ing to know that Lord Chelmsford had submitted proposals of 
reform to the British Government which were certainly not 
very satisfactory, nineteen elected members of the Imperial 
Legislative Council submitted to the Government a Memo¬ 
randum embodying their proposals on Post-war Reforms. 
i^They pointed out that expectations had been raised in this 

f country and hopes held out that after the war. problems of 
iidian administration would be looked at from a new angle 
Ipf vision. * What is wanted * they declared, ‘ is not merely 
^ood government or efficient administration, but government 
that is acceptable to the people, because it is responsible to 
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them. That is Vhat, India understands, would constitute the 
changed angle of vision.’ If after the termination of the war, 
the position of India would remain just as it had been before 
without any material change in it, ‘ it will undoubtedly cause 
bitter disappointment and great discontent in the country, and 
the beneficent effects of participation in common danger 
overcome by common effort will soon disappear, leaving no 
record behind save the painful memory of unrealized 
expectations.* 

At about this time, the question of the Indian reforms was 
also engaging the attention of Mr. Lionel Curtis and his Round 
Table groups who were studying the various problems con¬ 
nected with the reorganization of the Empire after the 
war. It was in their discussions that the scheme of ‘ dyarchy * 
was first formulated (1915). They came to the conclusion that 
any further advance on the lines marked out by the Minto- 
Morley Reforms was impossible. The combination of an 
irremovable executive with a powerful representative assembly 
was certain to lead to deadlock and to inefficiency in govern¬ 
ment. It would be, in their own words, ‘ a step over the 
precipice and a plunge towards anarchy.' If there was to be 
an advance, it could only be through the introduction of re¬ 
sponsible government in India. But responsible government 
could not be introduced all at once into a country like India 
which had no democratic traditions behind it. That would 
be inviting a break-down and certain disaster. It had therefore 
to be developed slowly and gradually step by step. This 
led them to the idea of * dyarchy * or division of the executive 
into two parts, one responsible to the Indian electorate and 
the other to the British Parliament. This appeared to them as 
the best and the only possible solution of the problem. Sir 
William Duke, a former Lieutenant-Governor of Bengal, then 
a member of the India Council, worked out the details and 
elaborated the scheme, applying it to Bengal as a concrete 
illustration. A copy of the scheme when it was ready was 
sent to Lord Chelmsford at his request in May 1916. Even 
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though no mention was made of this * Duke Memorandum ’ in 
any of the official documents, it really formed the basis for 
the Reforms of 1919. 

From the beginning of the war, the two great political 
organizations of India—the Indian National Congress and the 
All-India Muslim League—had been working hand-in-hand. 
In 1915 both of them met at Bombay and resolved to formulate 
a joint scheme of reforms and press it for acceptance by the 
British Government. They came together again at Lucknow 
in the next year and each of them passed a resolution declar¬ 
ing that * the time has come when His Majesty the King- 
Emperor should be pleased to issue a proclamation announc¬ 
ing that it is the aim and intention of British policy to confer 
self-government on India at an early date/ Both of them 
adopted the same scheme of reforms which therefore came lo 
be known as the Congress-League Scheme, It was an elabo¬ 
ration of the proposals of the Nineteen Members with the 
addition of certain provisions to secure Muslim interests. 
These perpetuated separate electorates and weightage of 
seats in the representation of Muslims. The scheme made 
provision for a limited amount of provincial autonomy and 
proposed lo set up legislatures directly elected by the people 
on as broad a franchise as possible. This part of the scheme 
was accepted by the authors of the 1919 Reforms. But the 
main part of the scheme, viz., the proposal to set up at the 

Centre as well as in the Provinces a non-parliamentary exe- 

•.„ , • . 

cutive of the Swiss type (half its members being eleclfed*’B"^ the 
elected members of the legislature to start with, while the 
other half continued to be ‘ official ’ as before) under the 
complete control of the legislature was rejected by them, as 
it was merely a development of the Minto-Morley Reforms and 
as such was certain to lead to friction and deadlocks and in¬ 
efficiency in government, while providing little or no political 
education to the people. The chief defect in this part of the 
scheme which was only hinted at in the official report was no 
doubt this—that it sought to secure self-government for India 
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at one long jump without many intermediary stages. It was 
far too radical to be accepted either by the National Govern¬ 
ment at Home or by the bureaucracy in India. 

The Indian Question came prominently before His 
Majesty’s Government in 1917. The Home Rule agitation 
was then at its height in India. Muslims had made common 
cause with the Hindus. The Indian people presented a united 
front in their demand for self-government. The war was still 
raging fiercelJ^ 1 he Government felt that it was absolutely 
necessary to placate Indian opinion by a declaration of policy. 
This was carefully discussed in the Cabinet and a draft was 
prepared by Mr. Austin Chamberlain. On his resignation over 
the ‘ Mesopotamia muddle,’ Mr. Edwin Montagu succeeded 
him as the Secretary of State for India. He did not make any 
substantial change in the draft left by his predecessor. By an 
irony of fate, this draft was finally re-cast by Lord Curzon who 
in his anxiety to avoid ‘ self-government ’ at all costs put m 
the word * responsible government ’ in its place and there¬ 
after persistently refused to understand the implications involved 
in his own insertion. On August 20, 1917, Mr. Montagu made 
the famous announcement in the House of Commons : 

’ The policy of His Majesty’s Government, with which 
the Government of India are in complete accord, 
is that of the increasing association of Indians in 
every branch of the administration and the gradual 
development of self-governing institutions with 
a view to the progressive realization of responsi¬ 
ble government in India as an integral part of the 
British Empire. They have decided that sub¬ 
stantial steps in this direction should be taken as 
soon as possible. 

1 would add that progress in this policy can only be 
achieved by successive stages. The British 
Government and the Government of India, on 
whom the responsibility lies for the w’elfare and 
advancement of the Indian peoples, must be judges 
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of the time and measure of each advance, and they 
must be guided by the co-operation received 
from those upon whom new opportunities of 
ervice will thus be conferred and by the extent 
to which it is found that confidence can be reposed 
in their sense of responsibility.’ 

Mr. Montagu then visited India and in consultation with 
Lord Chelmsford drew up the report on Indian Constitutional 
Reforms which was published in July, 1918. They set forth in 
the following formulae the cardinal principles of the Reforms : 

‘ The Provinces are the domain in which the earlier 
steps towards the progressive realization of re¬ 
sponsible government should be taken. Some 
measure of responsibility should be given at once, 
and our aim is to give complete responsibility as 
soon as conditions permit. This involves at once 
giving the provinces the largest measure of inde¬ 
pendence, legislative, administrative and finan- 
. cial, of the Government of India which is com¬ 

patible with the due discharge by the latter of its 
own responsibilities.’ 

’ The Government of India must remain wholly respon¬ 
sible to Parliament, and saving such responsibility 
its authority in essential matters must remain 
indisputable, pending experience of the effect of 
the changes now to be introduced in the pro¬ 
vinces. In the meantime the Indian Legislative 
Council should be enlarged and made more repre¬ 
sentative and its opportunities of influencing 
Government increased.’ 

’ In proportion as the foregoing changes take effect, the 
control of Parliament and the Secretary of State 
over the Government of India and Provincial 
Governments must be relaxed.* 

The joint Authors drew up an outline of the scheme in 
accordance with the above principles. The details of the 
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scheme were later worked out by a number of special Com¬ 
mittees—the Franchise Committee under Lord Southborough 
'and the Committee on Division of Functions under Mr. Richard 
Feetham, the Committee on the Home Administration under 
Lord Crewe and the Financial Relations Committee under Lord 
Meston. The Government of India Bill was introduced in the 
House of Commons in June 1919, and after the second readi g, 
was referred to a Joint Select Committee of both the Houses. 
The Committee made a few but important changes in the Bill. 
The Bill then passed through the necessary stages in the House 
of Commons and then in the House of Lords and received the 
royal assent on December 23, 1919. Rules were then made 
under the Act and published in India in July 1920. Elections 
were held in November and the new legislatures were in¬ 
augurated in January and February, 1921. j 


2, Dyarchy in the Provinces 

(r) Demarcation of the Provincial sphere oj Government 

The decision to introduce partial responsible government 
in the provinces necessitated the demarcation of the sphere of 
Provincial Government from that of the Centre. This was 
carried out by rules made under the Act known as the Devolu-]'^ 
tion Rules. For the purpose of distinguishing the functions of' 
the Provincial Governments and legislatures from those of the 
Central Government and legislature, the Functions Committee 
thought it necessary to draw up two lists of subjects—the 
^ Provincial subjects and the Central subjects. This purpose 
might of course have been achieved, if they had enumerated 
only the Provincial subjects, leaving the residue of power to 
the Centre, as it has been done in the South African Constitu¬ 
tion. But two lists of subjects were drawn up here, as in the 
Canadian Constitution, perhaps with a view to secure ‘ greater 
certainty.* The division was based on the principle that 
matters in regard to which uniformity in legislation was neces- 
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sary or desirable for the whole of India or for more than one 
province should be regarded as central, while others in which 
a particular province only was interested should be treated 
as provincial. The list of central subjects included defence, 
foreign and political relations, the public debt, tariffs and 
customs, posts and telegraphs, patents and copyright, cur¬ 
rency and coinage, communications, viz., railways, aircraft 
and inland waterways, commerce and shipping, civil and 
criminal law and procedure, major ports, port quarantine, etc. 
In the list of provincial subjects were placed local self-govern¬ 
ment, public health and sanitation and medical administration, 
education, public works, water-supplies and irrigation, land 
revenue administration, famine relief, agriculture, forests, 
co-operative societies, law and order (f.e., the administration 
of justice, police and jails), etc. 

In addition to the powers thus enumerated, the last item 
in the list of provincial subjects allotted to the provinces ‘ any 
matter which, though falling within a central subject, is declar¬ 
ed by the Governor-General in Council to be of a merely 
local or private nature within the Province ’ and the last item 
in the list of central subjects left to the Centre ‘ all mat¬ 
ters not included among provincial subjects.' Thus the 
residual powers, /.e., those not enumerated in either of the 
two lists, were divided between the Centre and the Provinces 
on the same principle on which the lists were drawn up. 
This was also the method followed in the Canadian 
Constitution. 

TTe division was not clear-cut or definite. There was 
some overlapping of subjects between the two lists. Thus 
while certain large general heads such, for instance, as 
* Commerce ’ and ‘ Laws regarding property ’ were placed in 
the central list, important sections like ‘ excise * and ‘ laws 
regarding land tenure ’ were taken out of them and allotted to 
the Provinces. It was therefore laid down in the Devolution 
j Rules that ‘ any matter which is included in the list of pro- 
I vincial subjects shall, to the extent of such inclusion, be 
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excluded from any central subject of which, but for such 
inclusion, it would form part.’ 

Next, while all the subjects included in the provincial 
list were provincial for purposes of administration, not all of 
them were so for legislation. Certain parts of them in regard 
to which uniformity in legislation was desirable were made 
‘ subject to legislation by the Indian Legislature ’. These 
included a large variety of matters such as the borrowing and 
taxing powers of local self-governing bodies, infectious 
and contagious diseases of men, animals and plants, water- 
supplies and irrigation so far as they w^ere of inter-provincial 
concern, industrial matters including factories, electricity, 
settlement of labour disputes and welfare of labour, standards 
of weights and measures, control of news-papers, books and 
printing presses, control of poisons, the sanctioning of cinema¬ 
tograph films for exhibition, etc. 

The division was highly flexible and not rigid as in a 
Federation. If there was any doubt as to whether a particular 
matter did or did not relate to a provincial subject, it was the 
Governor-General in Council (and not the courts of law as 
in a Federation) that decided the question. The peculiarity of 
the previous system under which the Central Legislature 
possessed concurrent powers of legislation with the provin¬ 
cial legislatures over the whole legislative field was continued 
under the new system also. But the previous sanction of the 
Governor-General was now made necessary before it could 
trench upon the field reserved to the Provinces. Similarly, a 
provincial legislature could legislate on any central subject 
(or any provincial subject ‘ subject to legislation by the Indian 
Legislature ’), if the Governor-General gave his previous 
sanction to it. If in any case his previous sanction had not 
been taken, his subsequent assent (which was necessary in 
any case both for the central and provincial Acts) cured the 
defect. It was expressly laid down in the Government^ 
of India Act that the validity of an Act passed by the Central | 
or a Provincial legislature could not be questioned in a court ^ 
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of law on the ground that it was in excess of the powers con¬ 
ferred upon it. 

For the upkeep and development of the services thus 
handed over to the Provinces, it was necessary that the latter 
should be provided with adequate and independent sources 
' of revenue. ‘ If provincial autonomy is to mean anything 
/real * remarked the Authors of the Joint Report, clearly the 
Provinces must not be dependent on the Indian Government 
for the means of provincial development.’ The existing 
system of ‘ divided heads ’ gave an inducement to the Central 
Government to interfere in petty details of provincial 
administration. They therefore recommended the abolition 
of the divided heads and the complete separation of the 
sources of revenue between the two governments. The 
tentative scheme of allocation which they outlined in their 
Report was carefully examined by the Meston Committee and 
was finally adopted with a few modifications by the rules made 
under the Act. These demarcated only the provincial sources 
of revenue and the provincial powers of taxation, the residue*^ 
being left with the centre. To the Provinces were allocated 
‘ the receipts accruing in respect of provincial subjects ’ which 
included land revenue, irrigation, excise on alcoholic liquors 
and narcotics, stamps, registration fees, forests and minerals 
and to the Centre (even though this was not specifically stated) 
these accruing in respect of central subjects which included 
customs, income-tax. non-alcoholic excise including salt, 
opium, railways, posts and telegraphs, currency and coinage, 
and tributes from Indian States. As Bombay and Bengal 
demanded a share in the proceeds of the income-tax and 
protested against its being made exclusively central, it was 
provided, on the recommendation of the Joint Select Com¬ 
mittee, that each Province should receive a small share in the 
growth of revenue derived from income-tax collected in the 
Province, so far as that growth was attributable to an increase 
in the amount of income assessed. The Provinces were 
allowed to levy, without the previous sanction of the Governor- 
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General, certain taxes specified in the * Scheduled Taxes 
Rules.* These included taxes on succession, betting and 
gambling, advertisements, amusements and specified luxuries. 
Any tax not included in the schedules could be levied 
by them only with the previous sanction of the Governor- 
General . 

The Provincial Governments were now allowed to raise ^ 
loans on the security of the revenues allocated to them 
for certain specified purposes, viz., to meet capital expenditure 
on the construction or acquisition of any work of lasting public 
utility which could not be reasonably met out of current 
revenues, to meet any classes of expenditure on irrigation which 
used to be met from loan funds, for the giving of relief and the 
establishment and maintenance of relief works in times of 
famine or scarcity, for the financing of the Provincial Loan 
Account, and for the repayment or consolidation of loans 
already raised or the repayment of advances made by the 
Governor-General in Council. In the case of loans to be raised 
in India, the previous sanction of the Governor-General in 
Council and of those to be raised outside India, that of the 
Secretary of State in Council had to be obtained. The 
sanctioning authority in either case might specify the amount 
of the issue and the conditions under which the loan should be 
raised. 

The Authors of the Joint Report, when recommending the 
above allocation, expected that there would be a deficit in the 
central budget for some years to come before the central sources 
could be developed, as most of the divided heads were made 
over to the Provinces. To meet this deficit, they recommend¬ 
ed that the Provinces should be required to pay contributions 
to the Central Government. The question was examined by 
the Meston Committee which fixed the contributions payable by 
each Province and the proportions in which they might be 
reduced in the case of each. But the contributions were not 
fixed and perhaps could not be fixed on an equitable basis and 
this caused much discontent among the Provinces which never 



152 THE MONTAGU-CHELMSFORD REFORMS 

ceased protesting against them till they were finally remitted 

in I927~~28. 


{it) Division of the Provincial Sphere into ‘ Transferred ' 
and * Reserved ’ 

The new system of government introduced by the Govern¬ 
ment of India Act, 1919, applied only to the nine major 
Provinces—Madras, Bombay, Bengal, the United Provinces, 
the Punjab, Bihar and Orissa, the Central Provinces, Assam and 
Burma. In each of these a uniform system of government 
was established with a Governor at its head and they were 
therefore known as the Governors’ Provinces. The minor 
Provinces under the Chief Commissioners continued in the 
same position as they had been before. The division of func¬ 
tions and the allocation of the sources of revenue between 
the Centre and the Provinces were applicable only to these 
Governors’ Provinces. In each of them, the provincial sub¬ 
jects were further subdivided into two parts—* reserved * and 
* transferred the former being kept under official control and 
the latter being made over to popular control. Such a division 
was the inevitable consequence of the two postulates with 
which the Authors of the Joint Report started—‘ that complete 
responsibility for the government cannot be given immediately 
without inviting a breakdown and that some responsibility 
mUvSt be given at once if our scheme is to have any value 
What then was the nature or kind of subjects in which such 
responsibility might be given at once? The Authors of the 
Report pointed out that they should be ‘ those which afford 
most opportunity for local knowledge and social service, those 
in which Indians have shown themselves to be keenly interest¬ 
ed, those in which mistakes which may occur though serious 
would not be irremediable, and those which stand most in 
need of development.’ But other matters, especially those 
which were concerned with the preservation of peace and 
order, and those which vitally affected the well-being of the 
masses who might not be adequately represented in the Coun- 
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cils could not be so transferred. Accordingly, land revenue 
and irrigation, famine relief, law and order, industrial matters, 
control of newspapers, books and printing presses, local fund 
audit, borrowing money on the sole credit of the Province, etc., 
were kept as ‘ reserved.’ The other subjects were transferred 
and they included local self-government, public health and 
sanitation, medical administration, education, other than 
European or Anglo-Indian, public works including roads and 
bridges and municipal tramways, agriculture and fisheries, co¬ 
operative societies, excise on alcoholic liquors and drugs, 
registration of deeds and documents, religious and charitable 
endowments, development of industries, adulteration of food¬ 
stuffs and other articles, weights and measures, libraries, etc. 
If any doubt were to arise as to whether a particular matter 
related to a * reserved ’ or a ‘ transferred ' subject, it was to 
be decided by the Governor whose decision was final. 

For the maintenance and development of the services thus 
handed over to the ministers, no separate sources of revenue 
were allocated. The apportionment of funds between the 
reserved and the transferred subjects was to be made every 
year by agreement between the two sides of the Government. 
If at any lime it appeared to the Governor that such an agree¬ 
ment was not possible, he might, by order in writing, make 
the allocation by specifying the fractional pioportions of the 
revenues and balances that should be assigned to each class 
of subjects. Every such order was to remain in force for a 
specified period which should not be less than the duration 
of the existing Legislative Council and should not exceed by 
more than one year such duration. The order of allocation 
might be revoked by the Governor at any time if it was so 
desired by both the sides of the Government. 

In each Province, the Finance Department was kept as a 
* reserved ' subject, in charge of a member of the Executive 
Council, with a Financial Secretary immediately subordinate 
to him. The Governor was required to appoint a joint 
Financial Secretary, if the ministers so desired, to assist them 
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in the preparation of proposals for expenditure and generally 
to advise them in matters relating to finance. The Finance 
Department was charged with duties which brought it into 
close and intimate contact with both sides of the Government. 
It prepared the budget and supplementary estimates. It 
examined and advised on all schemes of new expenditure, all 
proposals for increase or reduction of taxation, and all pro¬ 
posals for borrowing. It had to be consulted on all questions 
involving expenditure relating to establishments. It was given 
power to sanction any reappropriation within a grant from 
one major, minor, or subordinate head to another, while the 
member or minister could do so only between subordinate 
heads. The ‘ advice * given by the Finance Department could 
not be rejected by a member without reference to the Execu¬ 
tive Council or by a minister without reference to the Governor. 

J For the administration of the trnasferred subjects, no 
separate executive staff was provided. The ministers, when 
they assumed charge of the departments, had no option but 
to take them over along with the official staff working in them. 
Almost all the • important posts in each department were re¬ 
served to members of the All-India services over whom the 
ministers had no control. They were recruited by the Secretary 
of State in Council, their pay and pension were protected from 
an adverse vote of the Legislature, and the Governor was 
specially charged to examine their complaints and remedy 
them, ^o order of censure against, and no order of posting 
of, an All-India Service officer could be made by a minister 
without the personal concurrence of the Governor." 

A complete and logical system of dyarchy would have 
involved the establishment of two governments in the same 
area, with separate legislatures, separate funds and sepeurate 
executive staffs. But this was not aimed at by the Authors 
of the Reforms. Such pure and complete dualism was 
neither practicable nor desirable—Mr. Montagu said, it was 
* impossible.* It. could not have secured cohesion between 
the two sides of the Goyernment, but on the other hand, would 
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surely have led to hopeless friction. In its cost and com¬ 
plexity, particularly in respect of its separate staffs, it would have 
imposed an intolerable burden on the people. It should not be 
forgotten moreover that this was but a transitional measure 
intended * to lead on to something else at the earliest possible 
moment.’ * If you have two Houses, with two staffs, two 
purses ’ said Mr. Montagu in his speech on the Bill in the 
House of Commons, ‘ the net result would be that the people 
concerning themselves with transferred subjects would never 
have anything to say on reserved subjects. But if reserved 
subjects are to become transferred subjects one day, it is 
absolutely essential that, during the transitional period, al¬ 
though there is no direct responsibility for them, there should 
be opportunities of influence and consultation. Therefore, 
although it seems necessary to separate the responsibility, 
there ought to be every room that you can possibly have for 
consultation and joint deliberation on the same policy.’ 

(Hi) The Provincial Executive 

The executive government in each of the nine Governors’ 
Provinces was divided into two parts. In relation to the 
reserved subjects, it was carried on by the Governor in 
Council and in relation to the transferred subjects, by the 
Governor acting with ministers. Each side of the Government 
was clearly differentiated from the other in its composition and 
in its constitutional relation to the Governor and the Legislative 
Council. 

The Act laid down a limit to the number of executive 
councillors. They should not exceed four. This statutory 
maximum was maintained only in the three Presidencies, but 
in the other six provinces, the number was only two. Accord¬ 
ing to the Act, at least one of the members of the Council at 
the time of his appointment must have been for twelve years 
in the service of the Crown in India. The Joint Select Com¬ 
mittee recommended that ‘in any case the Council includes 
two members with service qualifications, neither of whom is 
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by birth an Indian, it should also include two unofficial Indian 
members.’ Half the number of members in each Council 
, were therefore almost always Indians. The members of the 
Council were appointed by His Majesty generally for a period 
^ of five years and they held office at his pleasure. Their 
salaries were fixed by the Act and charged upon the revenues 
of the Province. They were ex-officio members of the Legis¬ 
lative Council, but were not responsible to that body. ^Neither 
their tenure of office nor their emoluments could be affected 
by any adverse vote of the legislature. The Governor and the 
Council were jointly responsible for the administration of the 
reserved subjects to the Government of India and the Secretary 
of State and ultimately to Parliament. The Governor normally 
presided over the meetings of his Council. In case of a 
difference of opinion, the decision was that of the majority of 
those present. In case of an equality of votes, the president 
had a second or casting vote. But whenever any measure was 
proposed before the Council * whereby the safety, tranquillity 
or interests of his province, or any part thereof, are or might 
be, in the judgment of the Governor, essentially affected,’ he 
might override the decision of the majority of his Council and 
on his own authority and responsibility adopt, suspend or 
reject the measure, in whole or in part. 

Then, as regards the transferred side, the Act did not 
place any limit on the number of ministers. In practice, there 
were three ministers in each of the Presidencies, the United 
Provinces and the Punjab, and two in each of the other four, 
Ministers should not be ‘ officials ’ and they could not hold office 
for a longer period than six months unless they were or became 
elected members of the Legislative Council. They were appoint¬ 
ed by the Governor, and in theory, held office during his 
pleasure. The Authors of the Joint Report proposed to give 
the ministers security of tenure during the initial period until 
the legislature gained some experience by requiring that they 
should be appointed for the life-time of the legislature and that 
their salaries should not be submitted to the vote of that body. 
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The Government of India in their First Dispatch criticised 
this proposal as impracticable. They pointed out that it would 
be better to recognise from the outset that a minister who 
found himself at variance with the views of those who were 
in a position to control his legislation and his supply and to 
pass votes of censure upon his administration must make way 
for a more acceptable successor. The Joint Select Committee 
agreed with this view and recommended that the ministers 
i selected by the Governor to advise him on the transferred side 
should be elected members of the Legislative Council, enjoy¬ 
ing its confidence and capable of leading it. The ministers’ 
salaries were therefore placed on the estimates to be specifical¬ 
ly voted each year by the Legislative Council. 

The Authors of the joint Report did not contemplate that 
from the outset the Governor should occupy the position of a 
purely ‘ constitutional ’ Governor who was bound to accept 
the decisions of his ministers. They expected and hoped 
that ministers would gladly avail themselves of the Governor’s 
trained advice upon administrative questions, while on his 
part he would be willing to meet their wishes to the furthest 
possible extent in cases where he realized that they had the 
support of popular opinion. ‘ We reserve to him a power of 
control, because we regard him as generally responsible for 
his administration, but we should expect him to refuse assent 
to the proposals of his ministers only when the consequences 
of acquiescence would clearly be serious. Also we do not 
think that he should accept without hesitation and discussion 
proposals which are clearly seen to be the result of inexperi¬ 
ence/ They did not however intend that he should be in a 
position to refuse assent at discretion to all his ministers’ 
proposals. When their views were reduced to statutory form, 
the Act read: * In relation to transferred subjects, the 

Governor shall be guided by the advice of his ministers, unless 
he sees sufficient cause to dissent from their opinion, in which 
case he may require action to be taken otherwise than in 
accordance with that advice.’ This of course was very vague 



158 THE MONTAGU-CHELMSFORD REFORMS 

and left much to the discretion of the Governor. The Joint 
Select Committee gave the following interpretation of the 
clause. A minister would have the option of resigning if his 
advice was not accepted by the Governor and the Governor 
would have the ordinary constitutional right of dismissing a 
minister whose policy he believed to be either seriously at 
fault or out of accord with the views of the Legislative Council. 
In the last resort, he could always dissolve his Legislative 
Council and choose new ministers after a fresh election, and 
in that case they hoped, he would find himself able to accept 
such views as his new ministers might press upon him regard¬ 
ing the issue which forced the dissolution. Ministers who 
enjoyed the confidence of a majority in their Legislative 
Council should be given the fullest opportunity of managing 
the field of government entrusted to their care. The Governor 
should accept their advice and promote their policy to the 
farthest extent possible. 

It will be for him to help with sympathy and courage 
the popular side of his government in their new 
responsibilities. He should never hesitate to 
point out to ministers what he thinks is the right 
course or to warn them if he thinks that they are 
taking the wrong course. But if, after hearing 
all the arguments, ministers should decide not to 
adopt his advice, then, in the opinion of the 
Committee, the Governor should ordinarily allow 
ministers to have their way, fixing the responsi¬ 
bility upon them, even if it may subsequently be 
necessary for him to veto any particular piece 
of legislation. It is not possible but that in India, 
as in all other countries, mistakes will be made 
by ministers, acting with the approval of a major¬ 
ity of the Legislative Council, but there is no way 
of learning except through experience and by 
the realization of responsibility.* 

If ever did the Governor find himself compelled to act 
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against the advice of his nministers, it would only be in cir¬ 
cumstances roughly analogous to those in which he had to 
override his Executive Council—‘ circumstances which will be 
indicated in the Instrument of Instructions furnished to him on 
his appointment by His Majesty.* 

The Instrument of Instructions directed the Governor—‘ In 
considering a minister s advice and deciding whether or not 
there is sufficient cause to dissent from his opinion, you shall 
have due regard to his relations with the Legislative Council 
and to the wishes of the people of the province, as expressed 
by their representatives therein.* This might be interpreted 
as a direction to the Governor to instruct his inexperienced 
ministers in the right and proper working of responsible 
government. But there were also a number of special respon¬ 
sibilities with which the Governor was charged under the same 
Instrument of Instructions. He was required— 

(1) to see that necessary measures were taken for maln- 

' taining the safety and tranquillity in all parts of 

the province and for preventing occasions of reli¬ 
gious or racial conflict ; 

(2) to see that all orders issued by the Secretary of State 

or the Governor-General in Council, to whatever 
matters relating, were duly complied with ; 

(3) to take care that due provision should be made for 

the advancement and social welfare of those 
classes of people who, whether on account of the 
smallness of number, or their lack of educational 
or material advantages, or from any other causes, 
could not as yet fully rely for their welfare upon 
joint political action ; 

^ (4) to see that no order of his Government and no Act 

of his Legislative Council should h^. so framed 
that any of the diverse interests of, or arising 
from, race, religion, education, social condition. 
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wealth or any other circumstance, might receive 
unfair advantage or might unfairly be deprived of 
privileges or advantages which they had hitherto 
enjoyed, or be excluded from the enjoyment of 
benefits which might be hereafter conferred on 
the people at large ; 

(5) to safeguard all members of the Public Services 

employed in the Province in the legitimate 
exercise of their functions and in the enjoyment 
of all recognised rights and privileges ; and 

(6) to take care that no monopoly or special privilege, 

which was against the common interest, should 
be established and that no unfair discrimination 
should be made in matters affecting commercial 
cr industrial interests. 

The Governor was thus authorized to overrule his ministers 
(and if necessary, to override his Executive Council) in the dis¬ 
charge of these special responsibilities. 

What were the intentions of the framers of the constitu¬ 
tion with regard to the adoption of the principle of joint 
ministerial responsibility? The Authors of the Joint Report, 
in describing the working of the proposed executive, accepted 
the principle as a matter of course. ‘ I he actual decision on 
a transferred subject ’ they said. ‘ would be taken, after 
general discussion, by ihe Governor and his ministers.' The 
Government of India in their First Dispatch wrote : * It seems 

to us inevitable that among ministers the habit of consultation 
and joint action will develop and indeed should be encourag¬ 
ed, The analogy of cabinet procedure, however, cannot hold 
good, for so long as the relations between the Governor and 
his ministers are as we have described them, there can be no 
prime minister. Meetings which ministers may hold among 
themselves will not acquire the authority of cabinet meetings ; 
and we do not advise that the rules of business should attempt 
to do more than regulate the relations between the Governor 
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and his individual ministers. At the same time we should 
expect that, as a matter of practice though not of rule, the 
Governor will regularly meet his ministers in consultation/ 
This was the view which was adopted by Government in 
framing the Government of India Bill, the Instrument of In¬ 
structions and the Devolution Rules. The reference in all 
these was to t!ie Governor and a minister or the minister in 
charge. In examining the clause of the Bill which declared 
that ‘ in relation to a transferred subject, the Governor shall 
be guided by the minister in charge/ the Joint Select Committee 
expressed the view that ministers should act on the principle 
of joint responsibility from the very beginning and ‘ that the 
fact should be recognized on the face of the Bill,* and they 
therefore altered it to read—‘ In relation to transferred subjects, 
the Governor shall be guided by the advice of his ministers/ 
But no corresponding change was thereafter made by the 
Secretary of State and the Government of India in the word¬ 
ing of the Instrument of Instructions and the Devolution Rules, 
which continued to speak of the * minister ’ in the singular. 
We have to conclude therefore that the makers of the consti¬ 
tution certainly intended that the responsibility of the 
ministers should be joint or corporate, but they did not want 
to bind any one to it. They left it as a convention to be 
developed wheresoever that might be possible. 

It was the intention of the Authors of the Reforms that 
the two sides of the executive should act as one Government. 
We have already seen that they rejected a ‘ pure * system of 
dyarchy as impossible. They assumed that the machine of 
government should be single, not dual, and hoped that the 
habit of deliberating as a whole would tend to preserve the 
unity of the Government. ‘ It is highly desirable ’ they said, 

* that the executive should cultivate the habit of associated 
deliberation and essential that it should present a united front 
to the outside/ This should not however be allowed to 
obscure the responsibility of each for the administration of 
its own subjects. ‘ At meetings of the whole Government, 
F. 11 
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there should never be, in fact, any question of voting, for the 
decision would be left, as we have stated, to that part of the 
Government responsible for the particular subject involved/ 
There should therefore be only joint deliberation, but no joint 
decision. Between the two sides of the Government, the 
^connecting link was the Governor who. as the common head 
of both, would act as a strong unifying force. The Joint 
Select Committee elaborated the picture thus outlined in the 
Joint Report in the following passage : 

‘ There will be many matters of administrative business, 
as in all countries, which can be disposed of 
departmentally. But there will remain a large 
category of business which would naturally be 
the subject of Cabinet consultation. In regard 
to this category, the Committee conceive that the 
habit should be carefully fostered of joint deli¬ 
beration between the members of the Executive 
Council and the ministers, sitting under the 
chairmanship of the Governor. There cannot be 
loo much mutual advice and consultation on such 
subjects ; but the Committee attach the highest 
importance to the principle that, when once 
opinions have been freely exchanged and the 
last word has been said, there ought then to be 
no doubt whatever as to where the responsibility 
for the decision lies. Therefore, in the opinion 
of the Committee, after such consultation, and 
when it is clear that the decision lies within the 
jurisdiction of one or other half of the Govern¬ 
ment, that decision in respect of a reserved sub¬ 
ject should be recorded separately by the Exe¬ 
cutive Council, and in respect of a transferred 
subject by the ministers, and all acts and 
proceedings of the Government should state in 
definite terms on whom the responsibility for the 
decision rests. It will not always, however, be 
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clear, otherwise than in a purely departmental 
and technical fashion, with whom the jurisdiction 
lies in the case of questions of common interest. 
In such cases it will be inevitable for the Governor 
to occupy the position of informal arbitrator 
between the two parts of his administration ; and 
it will equally be his duty to see that a decision 
arrived at on one side of his Government is 
followed by such consequential action on the 
other side as may be necessary to make the policy 
effective and homogeneous. The position of the 
Governor will thus be one of great responsibility 
and difficulty, and also of great opportunity and 
honour. He may have to hold the balance 
between divergent policies and different ideals, 
and to prevent discord and friction.’ 

The views of the Joint Select Committee were given effect 
to in the Instrument of Instructions and the Devolution Rules. 
The former charged the Governor to encourage the habit of 
joint deliberation between himself, his councillors and his 
ministers in order that the experience of his official advisers 
might be at the disposal of his ministers and that the knowl¬ 
edge of his ministers as to the wishes of the people might be 
at the disposal of his councillors. The Devolution Rules 
provided that important matters, affecting substantially the 
administration both of a reserved and of a transferred subject 
on which there was disagreement between the member and 
the minister concerned as to the action to be taken, should be 
considered by the Governor with his Executive Council and 
ministers together. All proposals for raising taxation and 
borrowing money and also the allocation of funds between 
the two sides of the Government should in particular be so 
considered. When there was a doubt or difference of opinion, 
the Governor should direct, after due consideration of the 
advice tendered to him, in which department the decision as 
to such action should be given and might also indicate the 
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nature of the action which should, in his view, be taken. 
The decision should thereafter be arrived at by the Governor 
in Council or by the Governor and minister or ministers, 
according as the matter fell within the one or the other s 
jurisdiction. 

Provision was made by rules under the Act for the 
temporary administration of transferred subjects in case of an 
emergency. If, in any such case, there was no minister in 
charge of a transferred subject, the Governor must, if there 
was another minister available and willing to take charge of 
it, appoint him to administer the subject temporarily, and if 
that was not possible, he should himself assume temporary 
charge of it, till a minister was appointed. In the latter case, 
the Governor could exercise only the powers of a minister in 
relation to the subject and could not exercise the powers of 
* certification ' and * restoration ’ which he had in relation to 
the reserved subjects, even though he could ‘ authorize * the 
necessary expenditure for the carrying on of the department. 
Such temporary administration could continue only so long as 
there was any hope that ministers might be found to take 
charge of the subjects. If it became clear that ministerial 
government could not be carried on, a more drastic remedy 
could be applied—as it was done in the case of Bengal and 
the Central Provinces. The Governor-General in Council 
with the previous sanction of the Secretary of State in Council 
might revoke or suspend for such period as he might consider 
necessary, the transfer of all or any subjects in the Province 
and thereupon they would relapse into the position of reserved 
subjects and be administered by the Governor in Council. 

(iv) The Provincial Legislature 
The Provincial Legislative Councils were largely increased 
in size. Madras was given 132 members, Bombay 114, 
Bengal 140, United Provinces 123, Burma, and Bihar and 
Orissa 103 each, Punjab 94, Central Provinces 73, and Assam 
53. Of these, not more than 20 per cent could be official 
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members, but at least 70 per cent must be elected members. 
The Authors of the Joint Report thought that as the large 
official bloc existing in the former Councils was thus swept 
away, there would be no longer any objection to the presence 
of a small number of officials in them. ‘ Their presence has 
the advantage of tending to steady discussion and of keeping 
it to practical issues ; and their official experience will be 
invaluable.’ They would provide the Government with first¬ 
hand knowledge of the matters likely to be discussed both in 
the Council and in Committee. The members of the Executive 
Council were of course everywhere ex-officio members of the ^ 
Legislative Council. Besides the official and elected members, 
there were also non-official members nominated by the 
Governor. A substantia] number of the nominated seats in 
each Council was reserved for the representation of certain 
classes and interests who either because of their backward and 
unorganised condition or of the extreme smallness of their 
number could not be expected to obtain representation by any 
practicable system of election. Representation was thus 
provided in many of the provinces for the depressed classes, 
backward tracts, labour, Europeans, Anglo-Indians and Indian 
Christians. The remaining seats were filled by the Governor 
in the exercise of his general discretion ‘ to correct any glaring 
inequalities in election or to secure the presence on the 
Council of any person of position or political experience who 
may have failed to secure election.’ 

The system of indirect elections was swept away. The 
Provincial Councils now came to be elected directly by the 
people. The Authors of the Joint Report recommended that 
the franchise should be ‘ as broad as possible ’ and that * the 
limitations of the franchise should be determined rather with 
reference to practical difficulties than to any a priori considera¬ 
tions as to the degree of education or amount of income which 
may be held to constitute a qualification.* But the proposals 
made by the Franchise Committee enfranchised only about 
one-tenth of the adult male population. These were based 
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upon the principle of residence within the constituency (in 
Madras, for not less than 120 days in the previous year) and 
the possession of certain property qualifications as evidenced 
by the payment of land revenue (Rs. 10 in Madras), rent or 
local rates in rural areas and of municipal rates (Rs. 3 a year 
in Madras) in urban areas and of income-tax generally. All 
retired, pensioned or discharged officers or soldiers of the 
Indian Army were also given the vote. Women were at first 
excluded from the franchise, but the Provincial Legislative 
Councils were empowered to remove the disqualification 
which was done in every Province. The number of women 
enfranchised was however exceedingly small. It was but one 
per cent of the total adult female population in Madras and 
was much lower than that in the other Provinces. 

It was most unfortunate that the system of communal 
V electorates should have been continued and even extended 
under the new constitution. The Authors of the Joint Report 
condemned the system ‘ as a very serious hindrance to the 
development of the self-governing principle.’ They however 
felt constrained to continue it in the case of the Muslims in 
' view of the Lucknow Pact and also recommended its adoption 
in the case of the Sikhs in the Punjab on account of their 
military importance. They were pressed to extend this ‘ con¬ 
cession ’ to other communities but they refused to do so. 
‘ Any general extension of the communal system * they said, 
‘ would only encourage still further demands, and would in 
our deliberate opinion be fatal to that development of re¬ 
presentation upon the national basis on which alone a system 
of responsible government can possibly be rooted.’ But in 
spite of all this, the Franchise Committee recommended the 
extension of the system to Indian Christians, Europeans and 
Anglo-Indians. The claims of the Marathas in Bombay and 
of the non-Brahmins in Madras (who formed an overwhelming 
majority of the population in this Presidency) were satisfied by 
the Joint Select Committee which recommended for them 
reservation of a certain number of seats in plural member 
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constituencies. In addition to these communal electorates, 
‘ special ’ electorates were also formed for the representation 
of different classes and interests—landholders and Zamindars, 
Universities (the franchise now being extended to all graduates 
of over seven years’ standing). Chambers of Commerce, 
trades’, planting, mining, and millowners ’ associations. Most 
of these commercial bodies and industrial associations were 
represented by Europeans. 

The following table gives the composition of the Provin¬ 
cial Legislative Councils under the Reforms and the distribu¬ 
tion of representation in each of them among the different 
communities, classes and interests:— 
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Every Legislative Council was to continue for three years 

V 

from its first meeting unless sooner dissolved by the Governor 
who might also extend it in special circumstances for a period 
not exceeding one year. After the dissolution of the Council, 
the Governor was required to appoint a date not more than 
six months, or with the sanction of the Secretary of State, not 
more than nine months from the date of dissolution for the 
next session of the Council. The Governor ceased to be a 
member of the Council, but he had the right of addressing it. 
The President of the Council for the first four years was 
appointed by the Governor, but thereafter he was elected by 
the Council and approved by the Governor. The Deputy 
President however was from the beginning elected by the 
Council. 

The Provincial Legislative Council had power to make ^ 
laws for ‘ the peace and good government ’ of the territories 
for the time being constituting that Province. We have seen 
earlier how the Devolution Rules demarcated the exact sphere 
of its work. The previous sanction of the Governor-General 
was necessary before it could take into consideration certain 
classes of bills, e.g., regulating any central subject, altering or 
repealing the provisions of any Act specified in the Previous 
Sanction Rules, etc. A bill passed by the Council required 
the assent of the Governor to become an Act, but the Act 
did not become valid till it received the subsequent assent of 
the Governor-General. The Governor, instead of assenting or 
withholding his assent, might return the bill for reconsideration 
by the Council together with any amendments which he might 
deem necessary or desirable. He was required to reserve for 
the consideration of the Governor-General any bill, which 
might contain provisions affecting religion or religious rites, 
regulating the constitution and functions of any University, 
having the effect of including within a transferred subject 
matters which had been classified as a reserved subject, 
providing for the construction and rnanagement of a light or 
feeder railway, or affecting in any way the assessment of 
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land revenue in his province. He might also reserve any 
bill, if any of its provisions appeared to him to affect any 
matter wherewith he was specially charged under the Instru¬ 
ment of Instructions, or to affect any central subject or the 
interests of another province. 

The Legislative Council possessed control over the ad¬ 
ministration of the transferred subjects, but only influence over 
that of the reserved subjects. This bifurcation of its functions 
was brought out clearly in the provisions relating to its 
legislative and financial powers. Thus, if it refused to give 
leave to introduce or failed to pass in a form recommended 
by the Governor any bill relating to a reserved subject, the 
Governor might certify that the passage of the bill was essen¬ 
tial for the discharge of his responsibility for the subject and 
thereupon it became ‘ an Act of the local legislature.’ The 
Governor had to send an authentic copy of it to the Governor- 
General who must reserve it for the signification of His 
Majesty’s pleasure. The Act must be laid before each House 
of Parliament for not less than eight days during its session, 
before it could be presented for His Majesty’s assent. Upon the 
signification of his assent by His Majesty in Council, the Act 
became valid and came into effect. But in case of an emer¬ 
gency, the Governor-General, instead of thus reserving the 
Act, might give his assent to it and thereupon it came imme¬ 
diately into effect, though it might be subsequently disallowed 
by His Majesty in Council. These provisions clearly point 
out that the Governor was ultimately responsible for the 
administration of the reserved subjects, not to the local 
Council, but to the Parliament in England. This procedure, 
of course, could not be followed by the Governor with regard 
to any law required for the administration of a transferred 
subject, for here the Legislative Council was supreme. The 
Governor had also power to stop discussion at any stage on 
any bill, clause or amendment before the Council and require 
that no further proceedittfes should be taken in relation to it, 
by certifying that the bill, clause or amendment affected the 
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safety or tranquillity of his province or any part thereof or of 
another province. 

In conformity with the British constitutional practice, it 
was laid down that no proposal for the appropriation of any 
provincial revenues could be made except on the recommen¬ 
dation of the Governor communicated to the Council. The 
Initiation of the proposals for expenditure was thus the sole 
function of the executive. The estimated annual expenditure 
and revenue of the province was to be laid in the form of a 
statement before the Council in each year. The proposals of 
the Government for the appropriation of revenue or moneys 
relating to the following heads of expenditure need not be 
submitted to the vote of the Council— 

(i) contributions payable to the Central Government ; 

(ii) interest and sinking fund charges on loans ; 

(iii) expenditure of which the amount was prescribed by 
or under any law ; 

(Iv) salaries and pensions of persons appointed by or 
with the approval of His Majesty or by the 
Secretary of State in Council ; and 

(v) salaries of judges of the High Court of the province 
and of the Advocate-General. 

The proposals for expenditure other than those thus specified 
were to be submitted to the vote of the Council in the form of 
demands for grants. The Council might assent, or refuse its 
assent, to any demand, or might reduce the amount asked for 
either by a reduction of the whole grant or by the omission or 
reduction of any of the items included in it. But it could not 
increase any of the grants nor could it alter the destination of 
any of them. If the Council refused its assent to a demand 
relating to a reserved subject^ the Governor might certify that 
the expenditure provided for by the demand was essential for 
the discharge of his responsibility for the subject and there¬ 
upon could act as if it had been assented to. This power of 
‘ restoration ’ of a rejected demand could not of course be 
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exercised by the Governor, if the demand related to a transfer¬ 
red subject. But, in cases of emergency, he had power to 
authorize such expenditure as might be in his opinion necessary 
for the safety or tranquillity of the province or for the carrying 
on of any department. 

3. Responsive Autocracy at the Centre 

The Authors of the Joint Report were of opinion that 
pending the development of responsible government in the 
provinces, the Government of India should continue to be an 
autocracy, in theory responsible only to Parliament, but should 
in fact be made increasingly responsive to India^ public opinion 
by being associated with a really representative assembly. 
Hence the changes introduced in the executive government 
at the Centre were but few and unimportant. The statutory 
limit to the number of members of the Governor-General's 
Executive Council was now removed.* A pleader of 
an Indian High Court was also made eligible for 
appointment as the Law Member. Of the six members of 
the Governor-Generars Council other than the Commander- 
in-Chief, three were now Indians. The reforms introduced at 
the Centre were therefore to be found mainly in the constitu¬ 
tion and functions of the Central Legislature. 

The Indian Legislature now consisted of two Chambers, 
viz., the Council of State and the Legislative Assembly. The 
Council of State was composed of a maximum number of 60 
members of whom 34 were elected and the rest nominated. 
Of the 26 nominated members, not more than 20 could be 


^ Bill, ill actual practice, there was no change either in llie number of 
members or even in the number of departnienis, even though some regrouping 
of dc^paitruenfs was made in The (rovernor-Gcneral was, as usual, in 

charge of the K(jreign and Political Department, and the Coinmander-in-Chief 
of the Army Headquarters, while the six civilian members were e.ach placed 
in charge of (1) the Home, (2) Ji’inance, (3) Ijegislative, (4) Commerce, which 
included Kail ways, (5) Education, Health and Lands and (6) Industry and 
Labour, Departments respectively. 
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officials. Of the 34 elected members, 19 were elected by 
general ’ constituencies and the rest by communal and 
special constituencies—11 Muhammadan, 1 Sikh and 3 Euro¬ 
pean Commerce. Election was direct, but the franchise was" 
extremely restricted. It was based on a high property quali -1 
fication—in the case of Madras, the possession of an estate 
fetching an annual income of not less than Rs. 3,000, the 
payment of land revenue of not less than Rs. 1,300 or of 
income-tax on an income of not less than Rs. 20,000. The 
Council of State was thus made the representative and cus* 
todian of the vested interests of the Zamindar and the capitalist 
classes. Other qualifications for the vote included previous 
experience in the Central or a Provincial Legislature in India, 
membership of a University Senate, service as President or 
Vice-president of a District Board, Municipal Council or Co¬ 
operative Central Bank, and the holding of a title of Shams- 
ul-ulama or Mahamahopadhyaya. The total number of 
electors in British India (excluding Burma) for the second 
general election (1925) to the Council of State did not exceed 
17,000. 

The Legislative Assembly consisted of 145 members of 
whom 26 were official, 14 nominated non-official, and 105 
elected. The elected members were distributed among the 
different communities, classes and interests thus—* general 
53, Muhammadan 30, Sikh 2, European 9, Landholders 7. 
and Indian Commerce 4. The Depressed Classes, Anglo- 
Indians, Indian Christians, the Associated Chambers of 
Commerce and Labour interests were each represented in the 
Assembly by one nominated member. The distribution oL 
the elected members among the provinces was based, not upon 
the population of each province, but upon its supposed 
importance. Thus Bombay which had less than half the 
population of Madras was given equal representation with 
that Presidency (16 members) on account of its ‘ commercial * 
importance and the Punjab which had less than two-thirds of 
the population of Bihar and Orissa was given the same number 
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of representatives (12) as the latter on account of its ‘ military ’ 
importance. Weightage in representation was thus given not 
only to minority communities but to the smaller provinces. 
The franchise for the Legislative Assembly was arranged on 
the same lines as for the Provincial Councils, but with higher 
electoral qualifications. Thus the vote was given in Madras 
to all those who paid the income-tax, or land revenue or rent 
of not less than of Rs. 50, or municipal taxes of not less than 
Rs. 20. The total number of electors in British India (includ¬ 
ing Burma) was only 1,128.331 for the election to the Legis¬ 
lative Assembly in 1926. 

The normal duration of the Council of State was five years 
and of the Legislative Assembly three years. The Governor- 
General might dissolve either Chamber at any time within 
^the period or might extend that period in special circumstances. 
The President of the Upper House was nominated by the 
Governor-General and that of the Lower House, after the 
first four years, was elected by itself. The members of the 
Governor-General’s Executive Council who were nominated 
as members of either Chamber had the right to attend in and 
address the other Chamber, but not to vote. The Council of 
State and the Legislative Assembly had co-ordinate powers in 
legislation and taxation, but not in granting supply, which 
was exclusively reserved to the more popular House. Provi¬ 
sion was made in the Act for resolving deadlocks between th;e 
two Houses by means of a joint sitting which might be con*r 
vened by the Governor-General six months after the difference 
had arisen. But no such joint meeting had ever been 
convened 

The Indian Legislature had power to make laws for all 
persons, courts, places and things within British .Indiii, for 
all subjects of His Majesty and servants of the Crown within 
other parts of India and for all Indian subjects of His Majesty 
without and beyond, as well as within, British India. But 
this general power of legislation was subject to certain restric¬ 
tions. The previous sanction of the Gqyernor-General was 
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necessary before it could take into consideration any measure 
regulating any provincial subject or repealing or amending 
any Act of a provincial legislature. The provincial 
sphere was thus protected from any unauthorized inva¬ 
sion by the Central Legislature. But even within the 
field specially demarcated to it by the Devolution 
Rules, the previous sanction of the Governor-General was 
required for the introduction of any measure affecting the 
public debt or revenues of India, religion or religious rites, 
military affairs, foreign and political relations, or any Act or 
ordinance made by the Governor-General. The assent of the 
Governor-General was necessary for every bill passed by both 
the chambers of the Indian Legislature. The Governor- 
General might, instead of assenting or withholding his assent, 
return the bill for reconsideration by the Legislature or 
reserve it for the signification of His Majesty’s pleasure. He 
had also power to prevent the introduction of any bill or amend¬ 
ment to a bill, and in case it had already been introduced, to 
stop all further proceedings in relation to it, by certifying 
that the bill or any clause of it, or the amendment affected 
the safety or tranquillity of British India or any part thereof. 
If either Chamber refused leave to introduce or failed to pass 
in a form recommended’by the Governor-General, any bill, 
the Governor-General might certify that the passage of the 
bill was essential for the safety, tranquillity or interests of 
British India or any part thereof. An opportunity should be 
given to the other Chamber to give or refuse its assent to the 
bill, but the bill, in either case, upon such certification, became 
an Act of the Indian Legislature. The Act had to be placed 
before both Houses of Parliament for eight days of their 
session and did not come into effect till it received His 
Majesty’s assent. But in an emergency, the Governor- 
General might direct that any such Act should come into 
operation forthwith and thereupon the Act came into force at 
once, subject however to disallowance by His Majesty in 
Council. 
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The estimated annual expenditure and revenue of the 
Government of India was laid in the form of a statement 
every year before both the Chambers of the Indian Legisla¬ 
ture. No proposal for the appropriation of any revenue or 
moneys for any purpose could be made except on the recom¬ 
mendation of the Governor-General. The proposals of the 
Governor-General in Council for the appropriation of revenue 
or moneys relating to the following heads of expenditure need 
not be submitted to the vote of the Legislative Assembly : 

(i) interest and sinking fund charges on loans ; 

(a) the expenditure of which the amount was prescribed 
by or under any law ; 

(in) salaries and pensions of persons appointed by or 

with the approval of His Majesty or by the 
Secretary of State in Council ; 

(io) salaries of Chief Commissioners and Judicial Com¬ 

missioners ; and 

(i?) expenditure classified by the order of the Governor- 
General in Council as (a) ecclesiastical, (b) poli¬ 
tical, (c) defence. 

The proposals for expenditure not thus specified were 
submitted to the vote of the Legislative Assembly in the form 
of demands for grants. The Legislative Assembly might assent 
or refuse its assent to any demand or might reduce the amount 
referred to in any demand by a reduction of the whole grant. 
Any rejected demand might be ‘ restored * by the Governor- 
General in Council, by declaring that he was satisfied that the 
demand which had been refused was essential to the discharge 
of his responsibilities. The Government thereupon could act 
as though the demand had received the assent of the Legis¬ 
lative Assembly. The Governor-General was also empower¬ 
ed, in cases of emergency, to authorize such expenditure as 
he might think necessary for the safety or tranquillity of 
British India or any part thereof. 
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i. Devolution, Delegation and Co-ordination 

The reforms introduced important changes in the sphere 
of the Home Government also. The responsibility of the 
Secretary of State was sought to be made more real by requir¬ 
ing that his salary should hereafter be paid out of the revenues 
provided by Parliament. The constitution of the Council of 
India was modified so that it now consisted of not less than 
8 and not more than 12 members, half of whom at least must 
have served or resided in India for not less than ten years at 
the time of their appointment. The tenure of office was 
reduced from 7 to 5 years ‘ in order to ensure a continuous 
flow of fresh experience from India.* The salary of a member 
was raised from £1000 to £1200, and in addition an annual 
subsistence allowance of £600 was to be paid to any member 
who at the time of his appointment was domiciled in India. 
The distinction between * secret,’ ‘ urgent * and other matters 
in the correspondence of the Secretary of State with the 
governments in India was done away with, and the Secretary 
of State was given a wide discretion to direct the manner in 
which the business of the Secretary of State in Council or the 
Council of India was to be transacted and to prescribe the 
procedure for the sending of orders and communications to 
India and, in general, for correspondence between the Secre¬ 
tary of State and the governments in India. The effect of this 
provision was that except with regard to the expenditure of 
Indian revenues and matters relating to the civil services 
where the concurrence of the majority of votes at a meeting 
of the Council was required under the Act, the Secretary of 
State was now free to lay before it or withhold from it at his 
discretion any matters that came up for decision. Provision 
was also made in the Act for the appointment of a High 
Commissioner for India in the United Kingdom who was to 
take over the ‘ agency * functions of the Secretary of State. 
The first appointment was made in 1920 by the Governor- 
General in Council with the approval of the Secretary of 
P. 12 
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State in Council who then transferred to the High Commissioner 
the Stores Department, the Indian Students Department and 
the supervision of the work of the Indian Trade Commissioner 
in London. 

The introduction of partial responsible government in the 
provinces and the establishment both at the Centre and in the 
provinces of legislatures with large elected majorities neces¬ 
sitated a relaxation of control by the Secretary of State over 
the governments in India. ^'The Secretary of State was empower¬ 
ed by the Act to regulate and restrict by rule the exercise of 
his powers of superintendence, direction and control * in 
order to give effect to the purposes of this Act.’ The rules 
framed under the Act restricted the exercise of the powers of 
the Secretary of State in Council, in relation to transferred 
subjects, for the following purposes only : 

(/) to safeguard the administration of central subjects ; 

(a) to decide questions arising between two provinces 
which had failed to agree ; 

(Hi) to safeguard imperial interests ; 

(iv) to determine the position of the Government of 

India in respect of questions arising between 
India and other parts of the Empire ; and 

(v) to safeguard his own powers regarding the High 

Commissioner, borrowing and the Services. 

Such statutory divestment of responsibility by the Secre¬ 
tary of State was not constitutionally possible in relation to the 
reserved and central subjects, so long as these continued to 
be administered by official governments, not responsible to 
the legislatures in India. In regard to these subjects, relaxa¬ 
tion of control was therefore brought about, not by statutory 
devolution of authority as in the case of transferred subjects, 
but by mere delegation which did not affect in any way the 
legal responsibility of the Secretary of State to Parliament for 
their administration. The process of delegation and 
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decentralization which had been at work even before the 
Reforms was now given a great impetus by them. Larger powers 
were now entrusted to the Governor-General in Council and 
Governors in Council and matters in which reference to the 
Secretary of State was necessary were considerably cut down 
in number. Thus, whereas before 1919 all projects of legis¬ 
lation before introduction into the Central or a Provincial 
Legislature had to be referred to the Secretary of State for 
approval, now only certain classes of bills were so referred 
before introduction into the Central Legislature, viz., those 
relating to imperial or military affairs, foreign relations, the 
rights of European British subjects, the law of naturalization, 
the public debt, customs, currency and shipping ; while 
provincial bills were not so referred at all except in such rare 
cases as those in which the Governor-General might decide to 
refuse statutory previous sanction to any of them. Then in 
regard to provincial expenditure on the reserved subjects, the 
previous sanction of the Secretary of State was still required 
only in a few important cases, such as the pay and allowances 
of the All-India Services, the expenditure of the Governors, the 
revision of permanent establishments involving an additional 
recurring cost of more than Rs. 15 lakhs a year and capital 
expenditure on irrigation and other public works estimated to 
cost more than Rs. 50 lakhs. But in spite of a similar delega¬ 
tion of powers of expenditure to the Central Government, 
the control maintained by the Secretary of State over its 
financial administration was said to be ‘ more rigid than over 
any other sphere of administration except perhaps defence 
and foreign relations.’ In their Memorandum to the Indian 
Statutory Commission, the Government of India complained 
that in certain financial questions, the initiative of the Secre¬ 
tary of State was pushed to the extent of reducing that 
Government to the position of a mere subordinate agency. 
The control maintained by the Secretary of State in Council 
over the Central and Provincial (both reserved and transferred) 
Governments was still very strict in all matters relating to the 
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All-India Services. Without his previous sanction, none of 
them could create or abolish any of the permanent posts ordi¬ 
narily held by members of the All-India Services or carrying 
a salary of more than Rs. 1200 a month, or increase or reduce 
the pay drawn by the incumbent of any such post. 

Another mode of delegation—that by convention—was 
suggested by the Joint Select Committee. In examining clause 
33 of the Government of India Bill : 

In the relations of the Secretary of State with the 
Governor'General in Council, the Committee are 
not of opinion that any statutory change can be 
made, so long as the Governor-General remains 
responsible to Parliament ; but, in practice, the 
conventions which now govern these relations may 
wisely be modified to meet fresh circumstances 
caused by the creation of a Legislative Assembly 
with a large elected majority. In the exercise of 
his responsibility to Parliament, which he cannot 
delegate to anyone else, the Secretary of State 
may reasonably consider that only in exceptional 
circumstances should he be called upon to inter¬ 
vene In matters of purely Indian interest where 
the Government and the Legislature of India are 
in agreement.’ 

They went on to say that in the interests of good relations 
between India and Great Britain, such a convention ought to 
be adopted with regard to the fiscal policy of India. The 
people of India believed, rightly or wrongly, that India’s fiscal 
policy was being dictated from Whitehall in the interests of 
the trade of Great Britain. Certainly there ought to be no room 
for such a belief in future. They recommended therefore that 
the Secretary of State should as far as possible avoid inter¬ 
ference on this subject when the Government of India and 
its Legislature are in agreement, and they think that his inter¬ 
vention, when it does take place, should be limited to safe- 
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guarding the international obligations of the Empire or any 
fiscal arrangements within the Empire to which His Majesty’s 
Government is a party/ 

The * fiscal convention ’ was adopted as recommended by 
the Committee. It was however not of much benefit to India, 
as the convention was not intended to operate against the 
policy of Imperial Preference. In the interests of general 
Empire policy or for the prevention of unfair discrimination 
against any constituent part of the Empire, the Secretary of 
State reserved for himself the right to advise the Crown in the 
last resort to veto any such measure, if passed. * But in order 
to avoid such a conflict, if possible ’ explained the Simon 
Commission naively, ‘ he is kept informed in advance of the 
Government of India’s intentions in regard to such legisla¬ 
tion before the legislature is consulted, and therefore, before 
the convention operates. Any observations which he offers 
on the proposed legislation receive the fullest consideration 
from the Government of India ; but it is at liberty to accept 
or reject any suggestions made or advice given in deciding 
on the proposals to be placed before the Legislature.’ 

An understanding * analogous to the fiscal convention ’ 
was arrived at in another matter. The governments in India 
were now given complete liberty to purchase their stores 
(other than military stores) wherever they liked, without any 
interference by the Secretary of State. The process of dele¬ 
gation ‘ by convention ’ did not however go beyond these two 
matters. 

The Central Government’s power of superintendence, 
directiori and control over the transferred side of the Provin¬ 
cial Executive could be exercised only for the following 
purposes, viz., to safeguard the administration of a central 
subject, to decide disputes between provinces which had 
failed to agree and to safeguard the interests of the All-India 
Services. With regard to these matters, the Central Govern¬ 
ment dealt with the Provincial Government as a single whole. 
Both the parts of the Provincial Government were required to 
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supply the information asked for by the Governor-General in 
Council and to obey the orders issued by him on any of these 
matters. 

The control of the Government of India over the official 
part of the Provincial Government was legally unrestricted 
and was exercised most fully and constantly in the sphere of 
‘ law and order.* The Home Department of the Government 
of India, after consultation with the Provincial Governments, 
laid down the policy to be followed by the latter in dealing 
with political movements and seditious and revolutionary 
propaganda and crime, and directed them from time to time 
to institute prosecutions for political offences which it con¬ 
sidered to be. of All-India importance. The control exercised 
by the Government of India over the provincial administration 
of land revenue v/^as only a little less strict, being limited to 
securing * that provincial finances should not be detrimentally 
affected by large alienations of land or land revenue, or wide 
departure from the accepted principles of assessment.* 

The Joint Select Committee recommended that the 
Government of India should not ordinarily interfere in * purely ’ 
provincial affairs which were reserved where the Provincial 
Government and Legislature were in agreement. This prin¬ 
ciple was incorporated in the Instrument of Instructions issued 
to the Governor-General who was directed to exercise his 
powers of superintendence, direction and control over the 
Local Governments * unless grave reason to the contrary 
appears,’ with a view to furthering the policy of the Local 
Governments when such policy found favour with a majority 
of members of the Provincial Legislature. This principle, it 
appears, was to some extent observed also in practice. Thus, 
on one occasion the Government of India asked the Govern¬ 
ment of the United Provinces to reform its jail administration ; 
but when it was found that the Provincial Legislature would 
not be willing to vote the heavy expenditure required for the 
purpose, the Government of India did not go to the extent 
of insisting that the necessary funds should be demanded 
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from the Legislature, and if necessary, certified by the 
Governor. 

Of much greater constitutional interest than the control 
exercised over the reserved side was the part played by the 
Centre in co-ordinating the activities of the Provincial Govern¬ 
ments, especially on their transferred side. This policy was 
based on the realisation of the fact that progress in one pro¬ 
vince depended upon the co-operation of adjoining provinces 
and that co-ordination could be best secured by central action. 
In the interest, therefore, of All-India progress, the Govern¬ 
ment of India took keen interest in convening inter-provincial 
conferences of ministers and heads of departments to discuss 
under its auspices matters relating to education, excise, agricul¬ 
ture, roads, police and jails, finance, etc. It maintained certain 
central institutions and offices primarily for the purpose of giv¬ 
ing advice to the Provincial Governments on various matters 
under their control, such as the Agricultural Institutes at Pusa 
and Coimbatore, the Veterinary Institute at Muktesar, the Forest 
Research Institute at Dehra Dun, the Imperial Council of Agricul¬ 
tural Research, the Central Board of Irrigation, the Inspector- 
General of Forests, and the Public Health Commissioner to 
the Government of India. Co-ordination in certain provincial 
matters such as factories, labour questions, infectious and 
contagious diseases, etc., was secured by making them subject 
to central legislation. Such co-operation was found to be 
necessary not only between Provincial Governments, but also 
between the Central and Provincial Governments. Thus the 
administration of Port Quarantine, including all international 
obligations under international conventions as regards disease 
and the prevention of the spread of disease over India, for 
instance, in connection with pilgrimages were central functions 
which could be satisfactorily discharged only in co-operation 
with the Provincial Public Health Administrations, under the 
control of ministers. Again, the adherence of the Govern¬ 
ment of India to conventions of the League of Nations and the 
International Labour Office involved obligations, financial and 
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administrative, on the Provincial Governments, principally in 
the transferred departments. Even though the Government of 
India had power to issue orders to the Provincial Governments 
on the transferred side for the satisfactory performance of 
these duties, it had been the invariable practice of that 
Government to consult the Provinces beforehand and secure 
their willing co-operation as far as possible. 


5. The Working of Dyarchy 

(1921—37) 

Dyarchy was a unique political experiment which was 
tried in the nine Provinces for over a period of sixteen years. 
Its main object and purpose was to train the people 
of India in the art of responsible self-government. 
Its authors were no doubt aware of its defects and 
shortcomings, but thought that there was no better alternative 
to it under the circumstances. They hoped and expected that 
the popular leaders and the bureaucracy would be able to 
accept wholeheartedly its principle and purpose and would 
therefore work it in a spirit of mutual co-operation and good¬ 
will. Events were to show that this was too large an assump¬ 
tion to make ! 

It was an inherent defect of dyarchy that government 
could not be carried on in two watertight compartments. 
Any important piece of legislation undertaken by the ministers 
on the transferred side involving some measure of compulsion, 
as for instance, compulsory primary education, compulsory 
vaccination or prohibition, could be successful only with the 
active co-operation and assistance of the members in charge 
of the reserved departments of Finance and Law and Order. 
On the other hand, the Sikh Gurdwara agitation in the Punjab 
which affected the Department of Law and Order could be 
allayed only by appropriate legislation undertaken by the 
minister in charge of the ‘ religious endowments.* Some such 
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overlapping was in any case unavoidable but it was aggravated 
by the unscientific and illogical basis on which the division 
was made. Thus, while education was a transferred subject, 
European and Anglo-Indian education was kept as reserved, 
probably because the Indian minister could not be expected 
to deal fairly with it. In his Memorandum to the Reforms 
Enquiry Committee, Sir K. V. Reddi, ex-Minister, Madras, i 
pointed out how the ministers who were supposed to adminis¬ 
ter the transferred subjects were never in control of the whole 
of any single department. ‘ I was a Minister for Develop¬ 
ment * he said, ‘ without the Forests. 1 was the Minister for 
Agriculture minus Irrigation. As Minister of Agriculture, 

1 had nothing to do with the administration of the Madras 
Agriculturists’ Loans Act or the Madras Land Improvement 
Loans Act . . . Famine Relief of course could not be touch¬ 
ed by the Minister for Agriculture. The efficacy and efficiency 
of a Minister for Agriculture without having anything to do 
with Irrigation, Agricultural Loans, Land improvement Loans 
and Famine Relief is better imagined than described. Then, 
again, I was a Minister for Industries without Factories, 
Boilers, electricity and water-power, mines or labour, all of 
which are reserved subjects.’ Mr. C. Y. Chintamani, ex- 
Minister, United Provinces, ^Iso dealt with this defect ela¬ 
borately in his Memorandum. One of the interesting cases 
cited by him to illustrate the impracticability of maintaining 
this division was as follows. In 1921, an inquiry was started 
in the Department of Agriculture on the question of the sub¬ 
division and fragmentation of holdings, with the approval of 
the Governor. When the officer who conducted this inquiry 
submitted his report in 1922 and a certain amount of noting 
had been done by the officiating Secretary for Agriculture, it 
began to be doubted whether after all this question should not 
have been dealt with in the Revenue Department. The 
Governor decided that the case should be transferred to the 
member in charge of that department. In 1924, the Governor 
in Council issued his resolution on the report of 1922. And 
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his decision was that some work should be done in the Co¬ 
operative Department—a transferred department again! It 
^ may be seen from the above illustrations that as the more 
important subjects or the more important parts of them were 
placed in the ‘ reserved ’ list, the effect of the division was 
to place the transferred departments in a position of depen¬ 
dence on the reserved. 

Under dyarchy, the Governor did not occupy the position 
of a * constitutional * head in relation to his ministers. His 
overriding powers were intended to be used only in the last 
resort and in really important cases, if the minister, contrary 
to his advice, attempted to violate the principles of justice and 
fair play in dealing with the Services, the minorities or the 
backward classes. It would appear from the evidence of 
iex-ministers that the Governor did not act in accordance with 
khe spirit of the constitution. Mr. Kelkar of the Central 
Provinces said that while he was allowed to have his way 
in matters of policy, he was constantly overruled in matters 
of detail. The rules of executive business empowered the 
executive councillors and the ministers to dispose of, on their 
own responsibility, cases of minor importance. Owing to the 
absence of any definition of these terms, cases which were 
petty or simple or of no importance were taken to the Governor 
for final orders. In overruling his ministers' advice, the 
Governor did not seem to have been guided by any intelligible 
principle. ‘ For instance, I could not picture to myself ’ he 
said, * how a Governor could support my policy of non¬ 
interference with a Municipal Committee who wanted to hoist 
a national flag on the municipal office and how the same 
Governor could ask me to uphold an order of a Deputy 
Commissioner who had suspended a Committee's resolution to 
the effect that its servants should put on Khaddar dress.' 
Mr. Chintamani went to the extent of saying that ministers 
had no real power—‘ the power is with the Governor and--not 
with the ministers.’ The Governor had interfered with his 
work in all sorts of matters great and small^ and -he-^^waa*- 
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forced to submit when he overruled him in matters of detail, 
while he was able to gain his point in matters of importance 
involving a question policy only by using the threat of resig¬ 
nation. But as Mr. C. R. Reddi pointed out in his Memo¬ 
randum, most of the ministers showed themselves more 
anxious to retain office than relinquish it, when they weje 
thus overruled. They were dependent on the Governor for 
the support of the official and nominated members in the 
Legislature and for the co-operation of the Reserved Half and 
the Services in their administration, and they therefore sank 
to the position of glorified Secretaries. The pernicious 
practice of appointing ministers subsequently as executive 
councillors completed their degradation. It is therefore no 
wonder that many of the ministers must have really felt, as 
the Raja of Panagal had openly said of himself in the Madras 
Legislative Council, that they were responsible only to the 
Governor and to no one else ! 

The relations between the ministers and the Services were 
not always happy or harmonious. Their points of view were 
entirely different. The ministers thought that the Services 
should obey them and the latter thought, that ministers, being 
new to their task, should be guided by their advice and 
experience. Necessarily there were many occasions for dis¬ 
agreement between them. Under the rules of executive busi¬ 
ness, cases in which the minister differed from the opinion of 
the Permanent Secretary or the Head of the Department, or 
Commissioner of a division had to be submitted to His Excel¬ 
lency for final orders. The Secretary and the Head of the 
Department had direct access to the Governor. The Secre¬ 
tary had a weekly interview with the Governor wherein he 
discussed with him all important matters arising in his Depart¬ 
ment. The Governor (except in the three Presidencies) was^/"^ 
drawn from the same class to which the Secretaries and Heads 
of Departments belonged and he was therefore more likely to 
be influenced by their views than by those of his ministers. 
Nothing could be more irritating and humiliating to a 
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minister than to see his subordinates take an appeal against 
his decision to the Governor and get it reversed ! The minister 
' had no power to choose his own subordinates when vacancies 
arose in his department, as the more Important of these posts 
were reserved to members of the All-India Services. Thus, 
in Madras, when the post of Surgeon-General fell vacant, the 
minister in charge of the Medical Portfolio could not get his 
nominee appointed. An I.M.S. Officer was sent down from 
Northern India to fill the post. The minister desired to en¬ 
courage indigenous medicine, but the Surgeon-General did not 
see eye-to-eye with him. Again, if a minister was satisfied 
that there were several superfluous posts in the transferred 
departments ordinarily held by members of the All-India 
Services, or others the duties of which could be and in tem¬ 
porary vacancies had been efficiently discharged by the more 
moderately paid officers of the Provincial Services, he had no 
power to abolish any such post or transfer it to the cadre of 
a Provincial Service. Difficulties also arose as the ministers 
had no control over the officers serving mainly in the reserved 
departments, who were however required to perform certain 
functions for the transferred departments, e.g., the district 
officer in relation to excise and local bodies. Thus, on one 
occasion in the United Provinces, a district officer refused to 
move in the matter of an appeal in an excise case, as required 
by the minister, and the member of the Executive Council in 
charge of the administration of justice supported him in his 
disobedience. The difficulty was at last overcome only when 
the Governor intervened on behalf of the minister. 

The evidence given by ex-ministers before the Reforms 
Enquiry Committee shows that they had been greatly hampered 
in their work by the Finance Department. It was a department 
common to both the reserved and the transferred sides, but 
it was placed in charge of an executive councillor and naturally 
therefore it showed a bias in favour of the reserved departments. 

‘ The Finance Member ’ said Mr. Chintamani ‘ was certainly 
more anxious to see that his reserved departments got all the 
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money they required, before other departments got what they 
wanted.’ It was complained that the Finance Department 
declined to examine and advise on schemes involving expend!- 
ture on the ground that no money was likely to be available 
for them. Thus, in the United Provinces it at one time issued 
a circular to all the heads of departments directing them not 
to send up proposals for new expenditure in view of the 
financial position of the Government. But when money wa3 
available, it declined to provide it on the ground that no 
schemes had been sent up for examination in proper time ! If 
proposals had been sent up in time, they were turned down 
on the ground that they were not useful—‘ were not worth 
spending money on.' The Department thus did not confine 
itself merely to an examination of the financial aspect of the 
proposals but often went into the policy underlying them. 
The minister was responsible to the Legislature for policy, 
while the Finance Member was not, and this therefore placed 
the minister in a difficult position. The financial examination of 
schemes was regarded by that Department as implying a minute 
and meticulous scrutiny into the smallest technical details of each 
project which should have been better left to the discretion of 
the administrative department. Even when schemes were 
accepted by the Cabinet, devices were found to defeat them 
or at least delay them till the end of the official year, which 
compelled the minister to start at the very beginning once again. 
The veto of the Finance Department was final except when the 
minister decided to take his case on appeal to the Governor. 
But the Governor could not be expected to be impartial in such 
cases, as he was naturally (like the Finance Member) more 
interested in the reserved side. The nature of the difficulties 
which the ministers had to contend with in these circumstances 
was well brought out in a statement made by Mr. Chintamaril 
before the Reforms Enquiry Committee: * I am prepared to 

state this without any exaggeration that it was a very general 
experience of both the ministers in the United Provinces that they 
had to contend with great difficulties when they went to the 



190 THE MONTAGU-CHELMSFORD REFORMS 


Finance Department, that pretty frequently they had to go before 
the Governor, pretty frequently the Governor did not side with 
them and pretty frequently they could only gain their point in 
the end by placing their offices at the disposal of the Governor. 
The association of the Reserved Half with the Finance Depart¬ 
ment placed them in an advantageous position. As every 
proposal for expenditure from every department had to pass 
through the Finance Department, all schemes in the transfer¬ 
red departments were fully known to the Reserved Half 
through the Finance Department, while what was passing on in 
the reserved departments was not known to the Transferred 
Half. The Reserved Half also received information earlier 
than the Transferred Half as to the amounts of money available 
in the course of the year for re-appropriation. The executive 
councillors, taking advantage of this knowledge, were able to 
apply for re-appropriation at a comparatively early stage, while 
the ministers were often too late in their applications. The 
executive councillors therefore got larger sums of money by 
way of re-appropriation and were thereby enabled to carry their 
schemes through, while the ministers suffered for lack of 
money ! 

Even in their relations with the Legislative Council to whom 
they were expected to be responsible, the ministers were 
dependent on the Reserved Half. The principle of representa¬ 
tion of communities, classes and interests which had been 
first applied to the Minto-Morley Councils in order to retard the 
development of responsible government in India was continued 
under the dyarchical system and the result was the division of 
the Council into a number of communal groups. The develop¬ 
ment of parties in the sense in which they are understood in a 
country like England was thereby rendered almost impossible. 
The only really well-organised and disciplined party with a 
definite programme was that of the Swarajists. But they 
entered the councils, not to work the constitution, but to wreck 
it. Only in Bengal and the Central Provinces were they able 
to achieve this object temporarily. Elsewhere, by refusing to 
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accept office and remaining always in opposition, they increased 
the importance of the nominated bloc and drove the ministers 
into the arms of the Reserved Half. 

With the exception of the Justice Party in Madras at the 
elections of the first Reformed Council, there was not any one 
party which secured a majority in the Legislative Councils. 
There were only a number of groups and it was from these 
that ministers were appointed. And among these, the nomi¬ 
nated bloc was certainly the largest and best-disciplined group. 
For instance, of the 132 members of the Madras Council, the 
Reserved Half of the Government had always at its command 
the votes of a bloc of 46 members (officials 11, nominated non¬ 
officials 23, Europeans and Anglo-Indians 6, and Landholders 
6). Of the remaining 86 (elected) members, if the ministers 
could secure the support of not less than 21, the Governor 
could keep them in office as long as he wished. In this case, 
the ministers might be held to be technically responsible to the 
Council, though not to the elected portion of it. No ministry 
could function independently of the government bloc represent¬ 
ing the officials, nominated members and special interests, unless 
it were able to capture about 80 per cent of the elected seats, 
i.e., 67 out of the 86, representing three different communities— 
the Hindus, Muhammadans and Indian Christians. So it is 
clear that except under revolutionary conditions, no ministry 
could be formed in any province except with the support of 
the official bloc. 

The dependence of the ministers on the Reserved Half 
was further increased by the fact that they did not work 
together on the principle of joint responsibility, nor did the 
Governor think it necessary to encourage such a development. 
The recognition of that principle by the ministers would have 
strengthened their position in the legislature by accustoming 
their respective groups to act together and would thus have 
decreased their dependence on the official or nominated bloc. 
At the same time, it would have made the Governor more 
careful in overruling the advice of his ministers. This was 
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clearly the experience of the United Provinces mmisters» Pandit 
Jagat Naraln and Mr. Chintamani, who acted throughout on this 
principle. .In the end, they both resigned together on a matter 
arising in the Education Department which was in the charge 
of the latter. This principle was also recognised by the Justice 
Party Ministers In Madras. These were however exceptions. 
The general complaint was that there were ministers, but no 
mlnisterles—the Governor selected his ministers without any 
reference to the political views held by each ; he did not con¬ 
vene separate meetings of the ministers to outline a common 
policy and plan a common programme of action in the 
transferred departments ; he interpreted the rules very 
narrowly and dealt with each minister separately. On 
the other side, it was pointed out that at the pre¬ 
sent stage of the development of the provinces, the 
joint responsibility of the ministers would only mean the abso¬ 
lute rule of the majority party in the Council in the transferred 
departments and that the Governor would prefer to let the 
convention come into being by a natural process of growth as 
the result of the development of party organization. As the 
ministers were sometimes drawn even from opposing groups, 
they did not recognise any obligation to support each other by 
speech or vote in the Legislature. In some cases they even 
opposed each other, both in the Legislature and outside. Thus, 
on the Calcutta Municipal Bill, the Nawab Sahib and Sir 
Surendranath Banerjea openly canvassed against each other 
in the Council. At the Muslim Educational Conference held 
at Jallundhar in May 1928 Mr. (now Sir) Firoz Khan Noon 
publicly criticised and condemned the actions of his Hindu 
colleague. Such unseemly bickerings between the ministers 
lowered their prestige before the public, weakened their 
position in the Legislature and placed them completely at the 
mercy of the Governor and his nominated bloc. 

The Government therefore everywhere worked together 
as a single unified whole. The Reserved Half and the Trans¬ 
ferred Half were in need of each other’s help in the work of 
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administration, owing to the interdependence of each other's 
functiona. The ministers required the support of the Governor 
and the co-operation of the Finance Department and the 
Services in carrying out their programmes. In the absence of 
ministerial elected majorities in the Councils, they were also 
dependent on the Reserved Half fcr the steady support of the 
nominated bloc to keep them in power. The Reserved Half, 
on the other hand, was unwilling to invoke, except as a last 
resort, its special powers of certification and restoration, the 
exercise of which had come to be regarded in India, in spite 
of the definite opinion of the Joint Select Committee to the 
contrary, as being against the spirit of the constitution. They 
also therefore required the support of the ministerial groups 
for carrying their bills and their budget through the legis¬ 
lature. Under these circumstances, jO)int deliberation 
between the two halves of the Government became a normal 
feature in the working of government in almost all the pro¬ 
vinces. All questions of importance affecting either side of 
the Government or both of them were not only discussed but 
even decided at joint meetings of members and ministers, 
sitting under the presidency of the Governor. Separate meet¬ 
ings of the Executive Council were comparatively infrequent 
and separate meetings of the Governor and ministers alone 
together rarer still. The principle of dyarchy and of separate 
, responsibility were thus ignored. The Punjab Government 
‘spoke of joint decisions and unitary government. In Bengal, 
decisions were recorded on the files as those of the joint 
meeting and Lord Lytton spoke of his promoting joint respon¬ 
sibility, In Bombay, it was said that they were trying to 
introduce the element of joint responsibility and that the 
Reserved Half was always amenable to the Transferred Half. 
Lord Willingdon at Madras started the new regime with a 
unitary system of government and the** two sides of the 
Government were said to have worked together as members 
of a ‘ happy family.' TTie extent to which the separate 
responsibility of each side of the government was obscured 
F. 13 
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in practice was clearly brought out in the answer given by 
Sir John Maynard, at that time member of the Punjab exe¬ 
cutive council, before the Reforms Enquiry Committee. Asked 
whether he considered himself constitutionally responsible for 
all the acts of his colleagues who were ministers, he said 
he recognised his constitutional responsibility for any act of 
the government of which he had known and against which 
he had not protested! It is thus clear that dyarchy was not 
worked in the way in which it had been intended by its 
authors. Ministers came to be regarded both inside and 
outside the legislatures as ‘ government men,’ as part of the 
irresponsible bureaucracy. They were kept in office with the 
support of the official bloc even when a majority of the 
elected members were voting against them, as may be seen 
from the divisions on the no-confidence motions moved against 
them in Madras and in other provinces. While the attitude 
of the legislatures was on the whole distinctly more sympa¬ 
thetic and more favourable to the * nation-building * depart¬ 
ments in charge of the ministers than to the reserved ones, 
it was often found that their legislative measures and some¬ 
times even their demands for grants could be passed only 
with the help of the official votes. The primary purpose for 
which dyarchy had been introduced, viz., to establish, within 
a definite sphere, responsibility of the ministers to an 
elected legislature, was not therefore realised anywhere. 
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CHAPTER X 


THE PUBLIC SERVICES 

The efficiency of administration in any country depends 
mainly upon the quality and character of its public servants. 
The method of their recruitment, their pay, promotion and 
prospects, their training and discipline are matters intimately 
connected with the question. In a dependent country like our 
own where responsible government is being introduced by 
instalments, another matter of great importance is the Indian- 
isation of the Public Services. 

The history of the Public Services in India goes back to 
the early days of the East India Company when it was a mere 
trading body. Its servants were graded into writers, factors, 
junior and senior merchants. The young recruit from England 
had little previous training when he came out to India. He 
was started in the lowest grade as writer, and as he gained 
experience, he was promoted from post to post and from one 
rank to another according to seniority on a regular time-scale. 
The salaries paid to the Company’s servants were miserably 
low, but they were allowed to grow rich by engaging in 
private trade and it was this which attracted them to India. 
This arrangement which must have seemed advantageous both 
to the Company and its servants at the time led to a crop of 
evils when, the Company became a political power in Bengal 
as the result of the battle of Plassey. Clive was sent to Bengal 
in 1765 to reform the administration. He forced the Company’s 
servants to enter into new covenants with the Company bind¬ 
ing themselves not to engage in private trade, not to talce 
presents etc. Hence the service came to be known as the 
Covenanted Civil Service. Clive also realised the necessity of 
paying adequate salaries to the Company's servants to keep 
them above corruption. It was for this purpose thftt he designed 

19 « 
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his ‘ Salt Scheme * which was however disapproved by the 
Directors. In 1772» Warren Hastings assumed on behalf of 
the Company the responsibility for the administration of the 
country and his reforms in abolishing the ‘ dustuck ’ and 
lowering the customs duties considerably reduced the evils of 
private trade. It was however Cornwallis who ultimately put 
an end to this vicious system and brought into existence an 
efficient and honest body of civil servants. He reserved all 
the superior posts to Englishmen, confining Indians to subordi¬ 
nate positions. He prohibited the Company’s servants from 
engaging in private trade under severe penalties. At the same 
time, he raised their salaries considerably to enable them to 
maintain a standard of life commensurate to their position in 
India and to return home with a moderate fortune after their 
period of service. Thus, the Collector of a district was paid 
Rs. 1,500 a month and in addition he received a commission 
of one per cent on the revenue collected in the district, which 
ranged between Rs. 6,000 and Rs. 27,500 a year. These 
reforms of Cornwallis were given legislative permanence by 
the Charter Act of 1793. It declared that ‘ all vacancies 
happening in any of the offices, places or employments in the 
civil line of the Company’s service in India (being under the 
degree of councillor) shall be from time to time filled up and 
supplied from amongst the civil servants of the Company 
belonging to the Presidency wherein such vacancies shall 
respectively happen.’ No office the salary and emoluments 
of which exceeded £500 per annum should be given to any 
of the said servants who had not been actually resident in 
India as a covenanted servant for the space of at least three 
years. To check the practice of seeking promotions by bring¬ 
ing recommendations from Home, it definitely laid down that 
promotion to a higher post should be made according to 
seniority of appointment and the length of one’s service. 

In a minute dated 10th July 1800, Lord Wellesley pointed 
out that eventhough the Company was at that time an imperial 
power in India and its servants were in reality judges. 
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administrators and statesmen, they were still known by the old 
names of writer, factor and merchant. They came to India at 
an age of 16 or 18, without being prepared for their work by 
any previous training. He therefore established the College of 
Fort William at Calcutts^ for the training of the young civil 
servants, who, on their arrival were required to reside there 
for three years and study Indian languages, law and history. 
As this was done without obtaining the previous permission of 
the Directors, they ordered him to close the College. This 
brought about a dispute between the Court of Directors and 
the Board of Control, and as a compromise the College was 
allowed to continue till 1854 as a language school for Bengal 
writers. In 1806, the Directors established the East India 
College at Haileybury and by the Charter Act of 1813, it was 
laid down that no one was to be appointed a writer unless he 
had resided four terms at Haileybury and produced a certifi¬ 
cate from the Principal that he had duly conformed to all 
the rules and regulations of the College. Admission to the 
College was by means of nomination by the Directors, who 
as a matter of courtesy, gave a share of their patronage to 
the Board of Control. Eventhough the evidence given before 
the Parliamentary Committtee of 1832 tended to show that 
the training given at Haileybury was not of a high standard—it 
was complained that the young men contracted habits of 
extravagance, they lived a narrow life in an exclusive society 
of their own without any contact with the outside world and 
the discipline of the College was lax—^yet, the Committee 
pointed out that the civil servants of the Company had been 
better educated since the establishment of the College than 
before, and therefore the College was allowed to continue till 
1858. Meanwhile, an attempt had been made at the time of 
the Charter Act of 1832 to introduce a mixed system of nomina¬ 
tion and competition for the recruitment of the Covenanted 
Service. Macaulay spoke eloquently in its support, but it was 
.frustrated by the Directors. However, at the renewal of the 
Charter Act of 1853, the Covenanted Service was thrown open 
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to competition to all natural born subjects of Her Majesty, 
under rules to be made by the Board of Control. In 1854 
regulations for the competitive examination were framed by 
a committee under the presidency of Lord Macaulay. In the 
words of Sir John Strachey ‘ The main object of the competi¬ 
tion was declared to be this,—to secure for the Indian Civil 
Service young men who had received the best, the most liberal, 
the most finished education that this country (England) affords. 
The scheme for examination was accordingly made to embrace 
most of the subjects of the honour schools of the universities 
of Great Britain and Ireland.' Successful candidates have to 
remain one or two years in England and pass a final examina¬ 
tion in subjects specially connected with the duties they will 
have to perform in India. Candidates are encouraged by the 
grant of a liberal allowance to spend their year of probation at 
one of the English Universities approved by the Secretary of 
State. 

An important result of the reforms of Cornwallis and the 
legislation of 1793 was the complete exclusion of Indians from 
all the higher branches in the public service. ‘ There is per¬ 
haps no example of any conquest ’ declared Sir Thomas Munro 
in 1817, ‘in which the natives have been so completely 
excluded from all share of the government of their country as 
in British India. Such a course ’ would not only render the 
character of the people worse and worse, but our Government 
more and more inefficient.’ He pointed out that ‘ no eleva¬ 
tion of character can be expected among men who, in the 
military line, cannot attain to any rank above that of Subedar 
.... and who, in the civil line, can hope for nothing beyond 
some petty judicial or revenue office, in which they may. by 
corrupt means, make up for their slender salary.’ Other 
distinguished servants of the Company like Mountstuart 
Elphinstone and Sir John Malcolm held and urged similar 
views on the matter. * 1 regret as deeply as you or any man 
can, that there is no opening for natives,’ wrote Sir John 
Malcolm. ‘ The system of depression becomes more alarming 
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as our power extends .... We must, or we cannot last, 
contrive to associate the natives in the task of rule and in the 
benefits and gratifications that accrue from it.’ It was this 
feeling of injustice done to the natives that led to the incorpora¬ 
tion of the famous 87th clause in the Charter Act of 1833 : 
‘ No native of the said territories, nor any natural-born 
subject of His Majesty resident therein, shall, by reason only 
of his religion, place of birth, descent, colour or any of them, 
be disabled from holding any place or employment under the 
said Company.’ But as was pointed out by the Directors in 
their Dispatch of 183,4, the effect of this was to remove a 
disqualification, but not to ascertain qualifications. ‘ Practi¬ 
cally, perhaps,’ they said, ‘ no very marked difference of 
results will be occasioned.’ The Act therefore remained a 
dead letter. ‘ During the twenty years that have since elapsed ’ 
said Mr. Bright in 1853, * not one of the natives has been 
appointed to any offices except such as they were eligible to 
before the statute.’ In 1853, when the Covenanted Service 
was thrown open to competition, it was pointed out 
that while Indians were theoretically eligible to compete for 
the examination in England, the difficulties to be overcome, 
viz.f the caste and religious restrictions, the heavy expenditure 
it entailed, were so great as practically to exclude them from 
that Service. A proposal to hold simultaneous examinations 
both in England and India was however defeated in the House 
of Commons. Lord Stanley said in the course of the debate : 

‘ He could not refrain from expressing his conviction that, in 
refusing to carry on examinations in India as well as England— 
a thing that was easily practicable—the Government were, in 
fact, negativing that which they declared to be one of the 
principal objects of their Bill, and confining the civil 
service, as heretofore, to Englishmen. That result was unjust, 
and he believed it would be most pernicious.’ When the 
government of the country was taken ove r by the.Xl 03 <yja^-^he 
principle was again affirmed in the famous Proclamation of 
Queen Victoria : * It is our further will that, so far as may 
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be, our subjects, of whatever race or creed, be freely and 
impartially admitted to office in our service, the duties of which 
they may be qualified by Aeir education, ability and integrity 
duly to discharge.’ It was perhaps with a view to give effect 
to thSe pledges that the Secretary of State appointed in 1860 
a committee of five members of his council who recommended 
the holding of simultaneous examinations in England and in 
India as the best mode of remedying the injustice done to the 
natives. But nothing came out of this Report, and what is 
even more strange, the Report itself has not found a place in 
the official publications on the subject. 

In 1861,_the Indian Civil Service Act was passed. Contrary 
to the terms of the Act of 1793, military officers, domiciled 
Europeans, Eurasians and others had been appointed to posts 
reserved to the covenanted servants and these irregular 
appointments were now legalized by the Act. It reserved to the 
members of the Covenanted Service all the principal civil offices 
in India below the rank of a Councillor and above that of an 
Assistant Collector. These offices were enumerated in a 
schedule to the Act. This includes the offices of secretaries to 
Government, both at the Centre and in the Provinces, the 
Accountants-General, Members and secretaries of the Board 
of Revenue, District and Sessions Judges, Magistrates and 
Collectors of districts etc. The schedule applied originally 
only to what were known as the * Regulation Provinces * 
i.e., Madras, Bombay, Bengal and Agra). In the Non-Regula¬ 
tion Provinces ’ where the conditions at first were not so settled 
as in the former, military officers were freely appointed to 
these places. But by orders passed in 1876 and subsequently 
by the Secretary of State in Council, this practice was discon¬ 
tinued and the schedule has been applied to them also. The 

Act of 1861 enabled the Governor-Genera l_^in_Councfi to 

a ppoi nt to t hese reserved posts in e xcep tional cases others not 
banging to the Covena nted Se rvice who must have resided in 
for at leas t seven years. Any such appointment must 
at once be communicated to the Secretary of State in Council. 
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with the special reasons therefor, and if it was not approved 
by that authority within twelve months, the appointment 
must be cancelled. This provision seems to have been made, 
not to do justice to the native, but to regularise the former 
practice of appointing domiciled Europeans and Eurasians 
to the reserved posts. 

The question of the employment of Indians in the Covenant¬ 
ed Service was not allowed to slumber. It was raked up 
from time to time by memorials sent to the Secretary of State 
from India and by discussions raised on resolutions introduced 
in Parliament by such; friends of India as Mr. Fawcett.\ The 
maximum age fixed for admission to the Civil Service examina¬ 
tion was ^ rogressively reduced from 23 to 22 in 1859 and to 21 
in 1866. These were additional obstacles placed in the way 
of the Indian candidate and all this caused much discontent in 
the country. To allay this. Lord Lawrence established nine 
scholarships of the value of £200 a year each, tenable for three 
years, to enable intelligent but poor young men to go to England 
and study ‘ for the various learned professions or for the civil 
or other services of India.' But this half-measure was dis¬ 
approved by the Duke of Argylle, then Secretary of State. He 
V 'however introduced in 1869 a bill to secure ‘additional 
facilities .... for the employment of natives of India, of 
proved merit and ability, in the civil service of His Majesty in 
India." In moving; the second reading of the Bill, he admitted 
that ‘ with regard to the employment of natives in the govern¬ 
ment of their country in the Covenanted Service ... we have 
not fulfilled our duty or the promises and engagements which 
we have made.’ The Bill was passed into an Act in 1870. It 
• “f made provision for the appointment of natives of India, who 
^ad not passed the Civil Service examination, to posts reserved 
to the Covenanted Service ‘ subject to such rules as may be 
prescribed from time to time by the Governor-General in 
Council and sanctioned by the Secretary of State in 
Council, with the concurrence of a majority of members 
present,’ 
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It took nine years for the Government of India to frame 
workable ftiles under the Act. The rules made in 1873 were 
disapproved by the Secretary of State, as they were found ‘ to 
be clearly opposed to the spirit and intention of the Act ’ and 
‘ to place too nSSrrow a construction upon the Statute.’ Rules 
were again issued in 1875 which remained inoperative except 
for one or two appointments made to the judicial branch of 
the service. In 1878, Lord Lytton’s Government proposed to 
close the Covenanted Service to Indians and create * a close 
*5iative service ’ to which should be transferred a proportion of 
the posts reserved to the Covenanted Service. It was in the 
same year that the maximum age for admission to the Civil 
Service examination was reduced to 19, thus practically closing 
it for Indians. In forwarding his proposals to the Secretary of 
State, Lord Lytton wrote a confidential note, expressing frankly 
his own view on the matter : ‘ we all know that these claims 
and expectations never can and will be fulfilled. We have 
had to choose between prohibiting them and cheating th^j n : 
and we have chose n jhe_]e^t Stieuglrtforward ~ course. The 
application to natives of the competitive examination system 
as conducted in England, and the recent reduction in the age 
at which candidates can compete are all so many deliberate 
and transparent subterfuges for stultifying the Act and reduc¬ 
ing it to a dead letter. 1 do not hesitate to say that both the 
Governments of England and of India appear to me, up to the 
present moment, unable to answer satisfactorily the charge of 
having taken every means in their power of breaking to the 
heart the words of promise they had uttered to the ear.’ But 
the proposal for ‘ a close native service ’ was rejected by the 
Secretary of State who ordered the Government of India to 
frame new rules. These rules which came into force in 1879 
empowered the Govern or-General in Council to appoint natives 
of India * of good family and social standing * to the posts 
reserved to the Covenanted Service to the extent of one-sixth 
of the appointments made every year by the Secretary of State 
in England. Thus ‘ the Statutory Civil Service ’ came into 
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existence, and before it was closed ten years later, about 69 
/ appointments were made to it. The Statutory Civil Service 
however did not prove a success, but on the other hand led 
to much discontent among educated Indians, as greater 
importance was given to birth and social position than to 
intellectual capacity and moral fitness in the selection of 
candidates to the service, which therefore suffered by 
comparison with the Covenanted Service. In the same year 
{1879), with a view to secure for Indians a large majority of 
the higher posts in the uncovenanted service (which had been 
hitherto occupied largely by Europeans and Eurasians), rules 
were issued by the Government of India with the approval of 
the Secretary of State laying down that ‘ for the future, no 
person, other than a native of India, shall be appointed to an 
office carrying a salary of Rs. 200 a month or upwards without 
the previous sanction of the Governor-General in Council in 
each case.’ 

In 1885 the Indian National Congress in its very first 
session passed a resolution demanding that simultaneous 
examinations should be held both in England and India for 
recruitment to the Covenanted Civil Service and that the 
maximum age for admission should be raised to not less than 
23 years. There was much dissatisfaction in the country as 
tp the results of the Statutory Civil Service. Lord Dufferin’s 
'^'Government therefore appointed in 1886 a Public Services 
Commission under the presidency of Sir Charles Aitchison ‘ to 
devise a scheme which may be hoped to possess the necessary 
elements of finality and to do full justice to the claims of natives 
of India to higher and more extensive employment in the 
Public Service.’ The Commission reported against the holding 
of simultaneous examinations. TTiey doubted seriously whether 
1 Indians recruited by competitive examination ‘ would possess 
in a sufficient degree the qualities essential for high adminis- 
jtrative office.’ They seem to have held implicitly the opinion 
which was later expressed so bluntly by Lord Curzon in 1904 : 

* that the highest ranks of civil employment in India . . . must, 
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as a general rule, be held by Englishmen for the reason that 
they possess, partly by heredity, partly by up-bringing and 
partly by education, the knowledge of the principles of govern¬ 
ment, the habits of mind and the vigour of character whxh are 
essential for the^^isk.* The Commission pointed out that the 
competitive principle would benefit only certain communities 
like the Hindus and the Parsees to the exclusion of the more 
vigorous but backward communities like the Muslims and the 
Sikhs. They also expressed their concern that as the number 
of vacancies to be filled up in any year was very small, the 
large majority of the candidates who would therefore have to 
be plucked would get disappointed and a large discontented 
class would thereby come into existence which would cause 
much embarrassment to the Government. They were however 
not against the raising of the maximum age limit for admission 
to the Indian Civil Service examination to 23 years. 

The Commission recommended the abolition of the terms 
covenanted ’ and ‘ uncovenanted * services and proposed to 
divide all services into three classes—Imperial, Provincial and 
Subordinate. They accepted the view of the Government of 
India that the Imperial Civil Service * should be reduced to a 
corps d^eUte and its numbers limited to what is necessary to 
fill the chief administrative appointments of the Government 
and such a number of smaller appointments as will ensure a 
complete course of training for junior civilians/ All the 
important superior posts in every service—the Civil, Medical, 
Educational, Police, Public Works, Forest, etc.—were placed 
in this group and recruitment to these was to be made as before 
by the Secretary of State in Council in England, Indians were' 
excluded from these by various restrictions. There was a racial 
bar against the admission of Indians to the examination for the 
Indian Police. Indian students found it extremely difficult to get 
admitted into the Cooper’s Hill College from which the Engineer¬ 
ing Service was largely filled. The other two services—Provin¬ 
cial and Subordinate—^were recruited and controlled by the 
Provincial Governments in India, and of course, contained a 
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large majority of Indians. The Statutory Civil Service was 
abolished on the recommendation of the Commission and in 
its place a number of posts of the Superior Services —93 in all 
for the whole of India—were placed in a separate ‘ list ’ to 
which members of the Provincial Services ^l^j|it be promoted. 
This system of * listed * posts proved to be no more satisfactory 
than its predecessor—and perhaps even less so—since the 
members of the Provincial Service who were thus promoted 
did not enter the higher service, i.e., they simply held the posts 
to which they were appointed and were not eligible for promo¬ 
tion to any higher posts in the Service, and moreover, they 
received only two-thirds of the salary paid to the members of 
the superior service in those posts. 

In 1893, the House of Commons passed a resolution * that 
all competitive examinations heretofore held in England alone 
for appointment to the civil services of India shall henceforth 
be held simultaneously both in India and England, such 
examinations in both countries being identical in their nature, 
and all who compete being finally classified in one list accord¬ 
ing to merit.’ TTie Secretary of State referred the matter for 
examination and report to the Government of India, warning 
them to bear in mind this essential condition * that it is in¬ 
dispensable that an adequate number of members of the civil 
service shall always be Europeans.’ The Government of 
India consulted the Provincial Governments who, with the 
exception of Madras, gave their opinion against any such move. 
The Government o f India in their reply to the Secretary of 
State reiterated many of_th^ reasons advanced hy tl]^ ^Public 
Services Commission of 1886 with colour and addition and 


declared it a^ th eir se ttled conviction that any Jiiatgrial^reduc- 
tion of^he European staff then employed was incompat ible 
with the saj^ty of Bri tish rule in India. The Secretary of State 
felt extremely satisfied that he had done his duty and therefore 
thr matter was allowed to drop. 

Mr. N. Subba Raq_Pantulu_of Rajahmundry 


^^IjH^ught a resolution before the Imperial Legisla tive Council 
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r ecommendin g the appointment of ‘ a mixed Commission 
co nsisting o f officials and non-officials* t o c onsider the claims 
of Indians to higher a nd more exten sive employmeiit connected 
with the civ il administration of the coun try/ As a result of 
this Rebate, the^e blington Commission was appointed in 1912 
which contained many prominent men in English and Indian 
public life such as Lord Ronaldshay, Sir Valentine Chiroh 
Mr. Ramsay MacDonald, Sir Abdur Rahim, and Mr. Gokhale. 
The report was presented in 1915, b ut was not publ ished till 
Jan uary 1917 . ‘ By that time, the war had raised ^e pitch of 

Indian expec tations to an ex treme heigh t ’ and the recom¬ 
mendations of the Commission were condemned as unsatis¬ 
factory, dis appointing, out-of-date and obsolete by all shades 
of public opinion in India . 

Naturally, therefore, the Secretary of S tat e pla^d the 
policy of the increasing association of India ns i n ^ery 
branch of the administrati on in the forefront of his Announce- 
ment on Aug ust 20> J9I7. The Montagu-Chelmsford Report 
re-examined the whole question in the light of the new condi¬ 
tions and made important recommendations to implement that 
policy. The Authors of the Report said that it was a great 
weakness of public life in India at that time that it contained 
so few men who had found opportunity for practical experience 
of the problems of administration. When responsible govern¬ 
ment would come to be completely established in India in 
future, there would be a far greater need than was even dreamt 
of at the time for persons to take part in public affairs 
in the legislative assemblies and elsewhere. ‘ For this 
reason, the more Indians we can employ in the public services 
the better/ They therefore regarded it as necessary that 
recruitment of a largely increased proportion of Indians should 
be begun at once. For this purpose, they decided to remove 
from the regulations the few remaining distinctions that were 
based on race (as in the Police) and to make appointments 
to all branches of the Public Service without any racial dis¬ 
crimination. Next, they considered as necessary that for all 
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the public services for which there was recruitment -n Englandr 
there should be a corresponding system of recru'tment in 
India also. They suggested t hat in the case of the I nd mn 
Civil Service, 33 per cent of the superio r p osts should be 
recruited for in India to bejjin with and - ^ftt t his percentage 
s hould be increa sed by Ij/ 2 , per cent anni^al ly, ti ll the ap p oint¬ 
ment of the Statutory Commission which would revi^^ the 
whole question. They recommended that similar percentages 
should be fixed for the recruitment in India to other Services. 
They next examined the effect of their proposals on the future 
European recruitment to them. Hitherto, both policy and 
administration had been combined in one and the same set of 
people. The Indian Civil Service, for instance, ‘ has been in 
effect much more of a government corporation than of a 
purely civil service in the English sense.* Now, with the 
introduction of partial responsible government, these would 
no longer be able to affect policy, but on the other hand would 
be required to carry out the policy laid down by the Indian 
ministers. This reduction in their power and prestige together 
with the proposed increase in the rate of Indianisation of the 
Services would make these less and less attractive to English¬ 
men. But it was absolutely necessary for India to secure the 
services of ‘ the very best type of European officers * under 
the new conditions. With this purpose in view, they recom¬ 
mended for them better rates of pay. pension, leave and 
oversea allowances. To further reassure the Services, they 
recommended that every public servant, whatever be the 
Government under which he was employed, should be properly 
supported and protected in the legitimate exercise of his 
functions; and that any rights and privileges guaranteed or 
implied in the conditions of his appointment should be secured 
to him. ‘ No changes that will occur can be allowed to 
impair the power of the Government of India or of 
the Governor in Council to secure these essential require¬ 
ments.* 

These recommendations have been carried into effect by 
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the Government of India Act» 1919, and the rules made under 
it. Every person in the service of the Crown in India holds 
office during His Majesty’s pleasure. But no such person can 
be dismissed from office by any authority subordinate to that 
by which he was appointed. In all cases in which the 
dismissal, removal or reduction of any officer is ordered, the 
order must, except when it is based on facts or conclusions 
established at a judicial trial, be preceded by a properly 
recorded departmental enquiry. These safeguards apply to 
all the Services in India—the All-India Services, the Central 
Services, and the Provincial and Subordinate Services. The 
officers of the All-India Services, despite their name, work 
primarily under the Provincial Governments, but a certain 
number of them are taken by the Government of India from 
the Provinces to assist in the discharge of its central functions. 
The All-India Services and the higher branches of the Central 
Services are recruited by the Secretary of State in Council. 
Special safeguards have been provided in the Act for the 
protection of these Superior Civil Services. If a person 
appointed by the Secretary of State in Council thinks himself 
wronged by an order of an official superior in a Governor’s 
Province and on due application made to that superior does 
not receive proper redress, he may complain to the Governor 
of the Province who is required to examine the complaint and 
order such action to be taken thereon as may appear to him 
to be just and equitable. No order afiFecting the emoluments 
or pensions of an All-India Service officer, nor an order of 
censure on him, nor even an order of ‘ posting ’ to appoint¬ 
ments can be passed without the personal concurrence of the 
Governor. A member of the Superior Services has a right of 
appeal to the Secretary of State in Council, if he is adversely 
dealt with in important disciplinary matters. His salary, 
pension and the sums payable to his dependents are placed 
in the non-votable list and thus protected from interference by 
the Central or Provincial Legislatures. Every person appoint¬ 
ed by the Secretary of State in Council to the civil service 
F. 14 
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before the commencement of the Act of 1919 ‘ shall retain all 
his existing or accruing rights or shall receive such compensa¬ 
tion for the loss of any of them as the Secretary of State in 
Council may consider just and equitable.’ On the recommenda¬ 
tion of the Joint Select Committee, provision has also been 
made for the payment of a ‘ proportionate ’ pension to an All- 
India Service officer in accordance with the length of his service, 
if he desires to retire before the completion of his normal 
period of service on account of his dissatisfaction with the new 
conditions. 

The last provision was taken advantage of by a large 
number of Englishmen who retired from service prematurely. 
The number of such officers went up to 345 by 1924. Their 
agitation and discontent affected adversely recruitment in 
^England. All this was a source of great anxiety to the 
/ authorities in England. On the other hand, public opinion 
in India was very much dissatisfied with the slow rate of 
Indianisation that had been established and felt particularly 
sore about the exceptional position occupied by the Services 
in relation to the ministers. It was pointed out by the Minority 
Report of the Reforms Enquiry Committee that * under the 
present constitution, the Ministers feel that the Services can 
look to higher powers for the enforcement of their views in 
cases of differences which tends to undermine the Ministers’ 
authority.’ It declared that the method of recruitment and 
control of the Services by the Secretary of State in Council 
were incompatible with the situation created by the Reforms. 
It was but natural that the Services which had till recently 
taken a leading part in the shaping of policy should be 
dissatisfied with their new position and the Legislatures equally 
so with the restraints and limitations placed on their powers 
in relation to the Services. The only way out of the difficulty 
was to place the permanent services in India on the same 
jbasis as those in England. 

It was under these circumstances t hat the Royal (Le e) 
Co mmission on the Sup erior Services in India wa^ anpnini^ d 
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in 1923. They recommended that the All-India Services 
working under the Reserved Department, viz., the Indian 
Civil Service, the Indian Police Service, the Irrigation Branch 
of the Indian Service of Engineers, and the Forest Service 
(except in Bombay and Burma) should, in the present condi¬ 
tions, continue to be recruited and controlled by the Secretary 
of State in Council. In the case of the All-India Services 
operating in the transferred field, viz., the Indian Educational 
Service, the Indian Agricultural Service, the Indian Veterinary 
Service, the Roads and Buildings branch of tke Engineering 
Service, the Indian Medical Service (under certain restrictions) 
and the Indian Forest Service in Bombay and Burma, they 
recommended that further recruitment to them by the Secre¬ 
tary of State in Council should cease and that they should in 
future be recruited and controlled by the Provincial Govern¬ 
ments. An important restriction was placed however on the 
complete provincialisation of the Medical Service. On account 
of the necessity of maintaining an adequate reserve of well- 
qualified medical officers for the emergency of war and in view 
of the almost universally expressed anxiety of British members 
of the Services in India to have access to British medical 
advice for themselves and their families, the Commission re¬ 
commended that each of the Provincial Governments should 
be required to maintain in its civil Medical Department a 
minimum number of British officers (to be fixed by the Secre¬ 
tary of State) lent to them from the Medical Department of 
the Army in India. 

The L ee C ommission also proposed increased rates of 
Indianisation for the All-India Services under the Reserved 
Departments . In the Indian Civil Service, 60 per cent of the 
appointments that are made each year should be reserved for 
Indians, 20 per cent by promotion from the Provincial Service 
and the rest by direct recruitment. On this basis, Indians 
would be able to secure 50 per cent of the posts in the Service 
within 15 years. In the Police Service, only 50 per cent of 
the appointments are allotted to Indians, 20 per cent by 
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promotion and the remainder by direct recruitment. In this 
way, the service would come to contain 50 per cent Indians 
in 25 years. To the Indian Forest Service, recruitment should 
be 75 per cent Indian and to the Irrigation branch of the 
Engineering Service 60 per cent, 20 per cent being promoted 
from the Provincial Service. 

The Commission’s recommendations dealt also with the 
special grievances of the Englishmen in the services. The 
resulting improvement in their financial position stopped the 
flow of premature retirements on proportionate pension and 
brought back to service many who had taken leave prepara¬ 
tory to such retirement. This as well as the propaganda carried 
on by the Secretary of State at the universities succeeded in 
attracting the right type of Englishmen in adequate numbers 
to the services. 

The Government of India Act, 1919, made provision for 
the establishment of a Public Service Commission for the 
recruitment and control of the Superior Services in India. On 
the recommendation of the Lee Commission, it was establish¬ 
ed in 1926. The Commission consists of five members, of 
whom one is Chairman, appointed by the Secretary of State in 
Council. Each member holds office for five years and is 
eligible for re-appointment. The Chairman is not eligible, on 
vacating office, to hold any other office under the Crown in 
India. No member can be removed before the expiry of his 
term of office, except by order of the Secretary of State in 
Council. The qualifications for appointment, and the pay 
and pension attaching to the office of Chairman and member 
are to be prescribed by the Secretary of State in Council. The 
Lee Commission emphasised the importance of securing as 
members of the Commission men of the highest public stand¬ 
ing, detached so far as practicable from all political associa¬ 
tions and possessing in the case of two of their number at 
least high judicial or other legal qualifications. The rules 
prescribe that at least two of the members must be persons 
who have been in the service of the Crown in India for at 
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least ten years. The salary of the Chairman is Rs. 5000 a 
month and that of a member Rs. 3500. 

The Commission advises the Governor-General in Council 
on any question connected with recruitment to an All-India 
Service or a Central Service (Class I), which is referred to it^ 
holds competitive examinations for the purpose of recruitment 
in India to any such services and arranges the candidates in 
order of merit on the results of the examination. When re¬ 
cruitment to any of these services is to be made by selection, 
the Commission advises the Governor-General in Council in 
regard to the rules regulating the qualifications of candidates, 
invites and considers applications, interviews candidates, 
and submits to the Governor-General in Council a list of the 
candidates whom it considers most suitable for appointment in 
order of preference. When promotions are to be made from 
a Provincial to an All-India Service, it considers the claims of 
the candidates nominated, advises the Governor-General in 
Council in respect of each candidate whether his qualifications 
are sufficient and whether his record proves him to have the 
requisite character and ability for the Service to which it is 
proposed to appoint him, and arranges the candidates in 
order of preference. 

The Commission is also entrusted with certain quasi¬ 
judicial functions with regard to the disciplinary control and 
protection of the Services.A member of the Superior Civil 
Services has a statutory right of appeal to the Secretary of 
State in Council from the orders of the Government of India, 
and to the Government of India and to the Secretary of State 
in Council from the orders of the Provincial Governments, in 
cases of censure, withholding of promotion, suspension, reduc¬ 
tion to a lower post, etc. The Governor-General in Council, 
before passing an original order of such nature himself or 
before considering any appeal presented to him in any such 
case, is required to consult the Commission in regard to the 
order to be passed on it. Similarly, in forwarding an appeal 
to the Secretary of State in Council, the Govenor-General in 
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Council has to obtain the advice of the Commission, unless 
that had been taken at a previous stage. 

The Commission is also required to advise the Govern¬ 
ment of India on any question connected with the pay, allow¬ 
ances, pensions, provident or family pension funds, leave 
conditions or conditions of service generally of an All-India 
Service or Central Service which the Governor-General in 
Council may refer to it. Any Provincial Government may 
make use of the services of the Commission, with the permis¬ 
sion of the Government of India, for the recruitment of the 
Provincial Services. But no Province has taken advantage of 
this provision. Madras has established her own Public 
Service Commission in 1929 and the Punjab made provision 
for it in 1932, generally on the lines of the Central Public 
Service Commission, to advise their Governments on the 
recruitment and control of the Provincial and Subordinate 
Services. , 

The Indian Statutory Commission in their Report (1930) 
considered the question of the Public Services in the light of 
their recommendation that dyarchy should be abolished and 
responsible government should be introduced over the whole 
Provincial field. They did not accept the view on which the 
Lee Commission had proceeded earlier that when once the 
‘reserved ’ departments would become * transferred,’ the 
services working under them should be provincialised. They 
held that the Indian Civil Service and the Indian Police were 
‘ Security Services ’ on the ability and energy of which 
depended the efficiency of the general administration whether 
at the headquarters or in the districts and the maintenance of 
law and order. It was therefore necessary, in their view, 
that these should continue to be recruited, for some time to 
come, as at present, by the Secretary of State on an All-India 
basis. While readily recognising the high standing of the 
Provincial Services, they argued however that an All-India 
Service had a wider field of choice and the status and tradi¬ 
tion attaching to it would secure for it a better type of recruit 
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for whom a Provincial Service might have no attractions. 
They pointed out that the contact maintained between the 
Central and Provincial administrations under the present 
system whereby the Central Secretariat was drawn from 
members of the services in the Provinces had been found to 
be most valuable and this could be preserved in future only 
if these Services would be kept on their present basis. It 
should not be forgotten, moreover, they said, that communal 
tension had been on the increase in recent years and hence the 
need for a substantial British element in the Security Services 
had not yet diminished. Then, even under provincial auto¬ 
nomy which they recommended for the future, it was still the 
Governor and ultimately the Governor-General that would be 
held responsible for the provincial government in the event of 
a breakdown of the normal constitution and it was therefore 
necessary that they should have under them officers on whose 
support and loyalty they could rely with confidence. For these 
reasons, they recommended that as in the case of the Indian 
Medical Service at present, provision should be made in the 
new constitution giving power to the Secretary of State to 
require Provincial Governments to employ these Services in 
such numbers and in such appointments as he might specify 
from time to time. His decision would of course be arrived 
at after consultation with the Provincial Governments and the 
Government of India and would be subject to reconsideration 
from time to time. 

Next, with regard to the future position of the two remain¬ 
ing Services, viz., the Irrigation Branch of the Indian Service 
of Engineers and the Indian Forest Service, the Commission 
admitted that none of the Provincial Governments recommend¬ 
ed the continuance of All-India recruitment for them. But 
they said that some of the heads of Departments took another 
view and they themselves saw strong advantages in the pre¬ 
servation of All-India recruitment, particularly for the Irriga¬ 
tion Service. This was as much a vital security service as the 
Indian Civil Service or the Indian Police, for on the efficiency 
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of its work depended the prosperity and indeed the very 
existence of millions of population. This question was further 
examined by the Joint Committee on Indian Constitutional 
Reform (1934) who came to the conclusion that the Irrigation 
Service ought to become a Provincial Service. But in view of 
its immense importance to the economic well-being of the 
people, they recommended that a provision should be in¬ 
cluded in the Constitution Act reserving to the Secretary of 
State a power to resume recruitment if a Provincial Govern¬ 
ment unfortunately proved unable to secure a sufficient 
number of satisfactory recruits and if it appeared that its 
irrigation administration had in consequence become 
inefficient. 

The Statutory Commission recommended also the conti¬ 
nuance of all the existing safeguards for the protection of the 
interests of the Public Services under the new constitution. With 
a view to maintain a high standard of efficiency in the Public 
Services and to protect them from political influences, they 
recommended further the statutory establishment of Public 
Service Commission for all the Provinces. But in the interests 
of economy, they proposed that any two or more Provinces 
might be enabled to join together and establish a joint com¬ 
mission to serve all of them or, alternatively, a Province might 
be allowed, with the consent of the Central Government, to 
make use of the services of the Central Public Service Com¬ 
mission. To keep them free from political influences, the 
Statutory Commission recommended that the Chairman and 
members of the Federal Public Service Commission should be 
appointed by the Governor-General in his discretion and of a 
Provincial Commission by the Governor of the Province in his 
discretion. In all other respects as regards their composition 
and functions, these Commissions were intended to be 
generally similar to those of the Central and Madras 
Commissions. 

The Government of India Act, 1935, gave effect to all 
the above recommendations. 
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CHAPTER XI 


THE ADMINISTRATION OF JUSTICE 

Queen Elizabeth’s charter of 1600, constituting the East 
India Company, empowered that body to make and issue 
rules, laws, orders and ordinances for the good government 
of the Company and of all factors, masters, mariners and 
other officers employed in any of its voyages, and punish 
breaches of them by fine or imprisonment. This power was 
found insufficient to punish grosser offences like murder or 
mutiny or to keep discipline on long voyages, and therefore the 
King used to issue, at the request of the Company, a commission 
under the Great Seal, empowering the general in command of 
the voyage to exercise martial law, but inflict capital punish¬ 
ment only on the verdict of a jury. On account of the large 
increase in the number of voyages. King James found it con¬ 
venient to delegate the power of issuing these commissions to 
the Company (1615). With the increase in the number and 
importance of the Company’s settlements in the east, need 
was felt for the exercise of these powers over the Company’s 
servants on land and in 1623 His Majesty graciously granted 
to the Company the power of issuing these commissions to the 
Presidents of factories and other chief officers. 

In 1661, Charles II by Royal Charter gave to the Governor 
and Council of the several places belonging to the Company 
in the East Indies power ‘ to judge all persons belonging to 
the said Governor and Company, or that should live under 
them, in all causes, whether civil or criminal, according tck 
the laws of the Kingdom, and to execute judgment according¬ 
ly.’ This provision was put into effect in Madras only in 
1678, Before that time, two or more officers of the Company 
used to sit as judges in the ’ Choultry court ’ to dispose of 
petty cases, in which Indians were involved. In that year, 
the Governor and Council resolved to s’t as a court, in virtue 
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of the power vested in'them by the Charter of 1661, to judge 
itt causes, civil and crirtiinal, between Englishmen. The 
Charter of 1669 granting Bombay to the Company empowered 
it to exercise, through its officers, judicial authority over the 
people according to English laws. On the recommendation 
of the Commissioners sent from Surat to take possession of 
Bombay, two courts of justice were established, the lower 
consisting of a civil officer of the Company assisted by two 
native oflficers to dispose of petty cases and the higher consist¬ 
ing of the Deputy-Governor and Council whose decision was 
final in all but a few cases. The Charters of 1683 and 1686 
empowered the Company to establish courts of judicature for 
mercantile and maritime causes at such places as it might 
direct, to consist of one person learned in civil laws and two 
merchants who were to decide according to the rules of 
equity and good conscience and according to the laws and 
customs of merchants. In 1687, a municipal corporation was 
established at Madras, and the Mayor and Aldermen were , 
constituted a court of record with power to try civil and cri¬ 
minal cases. From their decisions an appeal lay to the 
Governor and Council. 

The administration of justice in the Company’s settlements 
was at this time most unsatisfactory. The records which still 
remain of this period exhibit * some curious instances of the 
manner in which men sat in judgment in their own cases and 
put their names to sentences against prisoners whom they 
themselves had really prosecuted.* In 1726, the Court of 
Directors in their petition to the Crown represented that 
there was great want at Madras, Fort William and Bombay, 
of a proper and competent power and authority for the more 
speedy and effectual administering of justice in civil causes, 
and for the trying and punishing of capital and other ^ 
offences and misdemeanours.* On this, George I issued a ^ 
Charter establishing Mayor’s Courts in the Presidency Towns, 
each consisting of a Mayor and nine Alderrnen, with power to 
try, heeu* and determine all civil suits, actions and pleas 
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between party and party. From a decision of the Mayor’s Court 
an appeal lay to the Governor and Council whose decision 
was final up to 1000 pagodas or Rs. 4000, and for sums above 
that amount, a further appeal was allowed to the King in 
Council. The Governor and the five senior members of his 
Council were made Justices of the Peace and were authorized 
and required to hold quarter sessions for the trial and punish' 
ment of all offences except high treason. The capture of 
Madras by the French in 1746 brought to an end the Mayor’s 
Court at that place and after its restoration by the Treaty of 
Aix-la-chapelle, the Company petitioned the Crown for a 
new charter, which was issued in 1753. This re-established 
the Mayors' Courts in the Presidency towns and made a few 
improvements in their jurisdiction. Courts of Requests were 
established at each of these places for the trial and disposal 
of petty cases involving not more than five pagodas and the 
jurisdiction of the Mayors’ Courts was limited to cases above 
that amount. Civil suits between natives were expressly 
excepted from the jurisdiction of these courts and directed to 
be determined among themselves, unless both the parties con¬ 
sented to submit them to their decision. The Governor and 
all members of his Council were now made Justices of the 
Peace. 

The establishment of the Mayors’ Courts did not bring 
about any improvement in the administration of justice. These 
courts were presided over by the Company’s servants who 
could not be expected to give impartial decisions in cases in 
which the Company or its servants were involved. The 
judges moreover were extremely deficient in their knowledge 
of the law and were indeed justly sensible of their own defi¬ 
ciency. It was to remedy these defects that the Supreme 
' Court of Judicature was established at Fort William by the 
Regulating Act of 1773. It consisted of a Chief Justice and 
three puisne judges, who were barristers of not less than five 
years’ standing, appointed by His Majesty. The Court was 
empowered to exercise civil, criminal, ecclesiastical, admiralty 
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and equity jurisdiction over the inhabitants of Calcutta and 
over the British subjects and their servants in the Provinces of 
Bengal, Bihar and Orissa. An appeal was allowed to the 
King in Council from its decisions in civil cases, if it was 
preferred within six months and if the amount in dispute 
exceeded 1000 pagodas, and in criminal cases only with the 
permission of the Court. The Act as well as the Charter 
establishing the Court were vague on many points. No defi¬ 
nition was given as to who was a ‘ British subject ’ and what 
constituted ‘ service under the Company.* Nothing was said 
as to the relation of the Supreme Court to the Company's 
Courts already established in the country. These and other 
defects which have been described at length in an earlier 
chapter brought about serious conflicts between the Supreme 
Court and the Governor-General in Council and were to a 
certain extent remedied by the amending Act of 1781. By 
an Act of 1797, the Mayors' Courts at Madras and Bombay were ^ 
abolished and their place was taken up by Recorders’ Courts, 

v.i,. ■■ . ' 

each consisting of the Mayor, three Aldermen and a Recorder 
appointed by His Majesty. In 1801, the Recorder’s Court at ^ 
Madras and in 1823 that at Bombay were abolished and 
Supreme Courts were established in both these places on the 
model of the Supreme Court at Fort William. The jurisdiction 
of the latter in about 1853 stood as follows : 

(1) It had a local jurisdiction limited to the town of 

Calcutta, All the inhabitants of Calcutta, whether 
European or native, were subject to its civil and 
criminal jurisdiction. Its ecclesiastical jurisdiction 
was not however applied to the Hindus and 
Muhammadans beyond the granting of probates 
of wills. 

(2) Outside Calcutta, it exercised all its jurisdictions, 

ciivl, criminal and ecclesiastical, over British-born 
subjects and their descendants resident in any of 
the territories comprehended within the Pres'dency 
. of Bengal or the Province of Agra. 
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(3) All persons resident at any places within the said 

provinces who had a dwelling-house and servants 
in Calcutta, or a place of business there where 
they carried on any trade through their agents or 
servants, were held to be constructively inhabitants 
of Calcutta and therefore liable to its jurisdiction. 

(4) Natives of India, within these provinces, who had 

bound themselves upon any contract or agreement 
in writing with any British subject where the cause 
of action exceeded 500 rupees, to submit to the 
jurisdiction of the Court, were subject to its 
jurisdiction in disputes relating to that contract. 

(5) All persons employed by or in the service of the 

Company or any British subject were liable to its 
civil jurisdiction in actions for wrongs and 
trespasses and to its criminal jurisdiction for any 
crimes, misdemeanours or oppressions committed 
by them. 

(6) The admiralty jurisdiction of the Court in all maritime 

and mercantile causes extended over the Provinces 
of Bengal, Bihar and Orissa and over the 
territories and islands adjacent thereto. 

(7) The Supreme Courts at Calcutta, Madras and Bombay 

possessed criminal jurisdiction over all British 
subjects for crimes committed at any place within 
the limits of the Company’s Charter or in any 
lands or territories of any Native Prince or State, 
in the same way as if the same had been 
committed within the territories subject to the 
British Government in India. 

The jurisdiction of the Supreme Courts at Madras and 
Bombay was similar to that of the Supreme Court at Fort 
William in all these respects. 

The peculiarity of the Indian judicial system at this time 
was the co-existence of two systems of Courts—-the Supreme 
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Courts in the Presidency Towns and the Sadr Courts in the/ 
Provinces. The former derived their authority from the King 
and Parliament in England and hence were known as the 
King's Courts. The latter were established by the Company, 
presumably under the authority derived from the Mughal 
Emperor and the native rulers and were therefore known as 
the Company’s Courts. We shall now turn our attention to 
the history and development of the latter. 

In 1772, Warren Hastings established two Courts of justice, 
one Civil and the other Criminal, in each of the districts into 
which Bengal, Bihar and Orissa were divided for purposes of 
revenue administration. The Diwani Adalat was presided 
over by the Collector, on behalf of the Company in the 
capacity of Diwan, assisted by native officers. It took 
cognizance of * all disputes concerning property, real or 
personal, all causes of inheritance, marriage and caste, and all 
claims of debt, disputed accounts, contracts and demands of 
rent * excepting, however, questions relating to Zamindari and 
Talukdari property which were reserved for the decision of the 
Governor and Council. The Faujdari Adalat was presided 
over by Muhammadan law officers—the Kazi, Mufti and two 
Maulvies—on behalf of the Nazim and it tried ‘ cases of murder, 
robbery and theft and all other felonies, forgery, perjury and 
all sorts of frauds and misdemeanours, assaults, frays, quarrels, 
^ultery, and every other breach of the peace or violent 
invasion of property.’ The Collector was required to 
superintend the proceedings of this Court ‘ so as to see that all 
necessary evidences are summoned and examined, that due 
weight is allowed to their testimony and that the decision passed 
is fair and impartial.’ At the headquarters in Calcutta, two 
Courts of appeal were established—the Sadr Diwani Adalat v 
and the Sadr Nizamat Adalat, the former presided over by the 
Governor and Council and the latter by the Darogah-i-Adalat, 
an officer appointed on behalf of the Nazim, assisted by the 
Clrief Kazi and Mufti and three eminent Maulvies, under the 
supervision and control of the Governor and Council. The 
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Sadr Diwanl Adalat heard appeals from the District Civil 
Courts in suits exceeding Rs. 500 in value. The Sadr Nizamat 
Adalat revised the proceedings of the District Criminal Courts, 
and in capital cases, prepared the sentences for the warrant of 
the Nazim. 

In 1774 came the first important change in the administra¬ 
tion of civil justice. Under instructions from the Court of 
Directors, the Collectors were recalled from the Districts and 
native Amils were appointed in their stead. The Provinces 
were divided into six divisions—Calcutta, Burdwan. Dacca, 
Murshidabad, Dinajpur and Patna—in each of which was 
established a Provincial Council. From the decisions of the 
District Courts presided over by the Amils, appeals lay to the 
Provincial Councils, and thence, under certain conditions, to 
the Sadr Diwani Adalat. In 1775 Warren Hastings was 
deprived of his control over the Sadr Nizamat Adalat and the 
Court was shifted back to Murshidabad and placed under the 
superintendence of Muhammad Reza Khan who was again 
invested with the office of Naib Nazim. On regaining his 
authority, Hastings introduced important reforms in the 
administration of justice (1780-81). The chief feature of these 
reforms was the separation of judicial from revenue functions. 
The Provincial Councils were abolished and the Collectors 
were reinstated in the districts without however their former 
judicial powers. The Diwani Adalats were now presided over 
by covenanted servants of the Company, separate from and 
independent of the Collectors. Revenue cases were withdrawn 
from the jurisdiction of these Courts. The Judges of the 
Diwani Adalats were invested with magisterial powers of 
arrest and commitment of offenders for trial before the Faujdari 
Courts. A new department was established at Calcutta under 
an officer called the Remembrancer of the Criminal Courts to 
assist the Governor-General in supervising the proceedings of 
the Faujdari Courts, [n 1780, Sir Elijah Impey was appointed 
Judge of the Sadr Diwani Adalat and in that capacity, he 
prepared a series of regulations for the guidance of the Civil 
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Courts, which were accepted by the Government and 
incorporated with additions and amendments in a revised code 
in I78L On the recall of Impey in 1782, the Governor-General 
in Council, under the orders of the Directors, resumed the 
superintendence of the Sadr Diwani Adalat. This Court was 
constituted a Court of Record by the amending Act of 1781 and 
provision was made for appeals from it to the King in Council 
in civil suits exceeding £5000 in value. 

The next series of reforms is connected with the name of 
Lord Cornwallis. He came to India in 1786 with definite 
instructions from the Directors to re-unite the functions of 
revenue Collector, civil judge and magistrate in one and the 
same person on the ground that this was more consonant with 
Indian custom and would tend to ‘ simplicity, energy, justice 
and economy.’ This union of functions was effected in 1787, 
when the Collectors were made judges of the Diwani Adalats. 
The Mai Adalats or Revenue Courts were continued and kept 
distinct from the Diwani Adalats, eventhough both were 
presided over by the same officer. Appeals from the former 
went to the Board of Revenue, from whose decisions a further 
appeal lay to the Governor-Geiieral in Council; appeals from 
the latter went to the Governor-General in Council sitting as 
the Sadr Diwani Adalat. To relieve the Collector of this heavy 
burden of work, Native Commissioners and Registers were 
appointed to try and dispose of petty suits not exceeding 
Rs. 50 and Rs. 200 in value respectively. The magisterial 
powers, now conferred upon the Collector, were at the same 
time increased. He was empowered to try certain petty 
offences like assault and affray, and punish the same, when 
proved, by corporal punishment not exceeding 15 stripes or 
imprisonment not exceeding 15 days. 

Cornwallis next turned his attention to the administration 
of criminal justice in the Provinces. It was at that time in a 
most deplorable state. Robberies, murders and other 
enormities went on increasing in number year after year. The 
native judges were both inefficient and corrupt. They were 
F. 15 
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paid the merest pittance of a salary and they had no security 
of tenure. Cornwallis therefore decided in 1790 to take the 
administration of criminal justice under his control. Instead of 
trying to improve the native agency by raising their status and 
increasing their salaries as he had done in the case of European 
functionaries, he did away with that body altogether. The 
Nizamat Adalat was again removed from Murshidabad to 
Calcutta and was now presided over by the Governor-General 
in Council, assisted by the Chief Kazi and two Muftis. The 
Faujdari Adalats in the districts were abolished. The 
Presidency was divided into four divisions, with Calcutta, 
Murshidabad, Dacca and Patna as their headquarters. In 
each of these was established a Court of Circuit.j presided over 
by two covenanted servants of the Company, assisted by native 
officers. The judges were required to hold a general jail 
delivery once in every six months at the stations of the several 
magistrates in their divisions, and to report their proceedings 
in capital cases for confirmation to the Nizamat Adalat at 
Calcutta. The powers of the magistrates were increased and 
they were now required to execute the sentences passed by 
the Courts of Circuit. Important modifications were at the 
same time made in the Muhammadan law which was applied 
in criminal cases. The relatives of a murdered man were now 
deprived of their right to pardon the criminal. Evidence of 
non-muslims was admitted as valid in sentencing a muslim to 
death for committing murder. Imprisonment for seven or 
fourteen years was substituted for mutilation of one or two 
limbs etc. 

In 1793, another series of reforms was introduced in the 
administration of civil justice and the * Cornwallis system ’ took 
its final shape in the famous ‘ Code ’ of regulations issued in 
that year. Cornwallis was thoroughly disgusted with the 
existing system under which all power was concentrated in the 
hands of the Collector. That system depended for its proper 
working far too much upon the personal qualifications and 
character of the individuals appointed to superintend it. The 
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combination of revenue and judicial functions in the Collector 
was certain to result in much injustice and oppression of the 
people. Moreover, ‘ the collection of the revenue would be 
deemed by these officers the most important of their duties and 
all considerations of right would be made subservient to it.* 
The Collector was therefore deprived of his judicial and 
magisterial functions and strictly confined to the collection of 
revenue. The Mai Adalats were abolished and their functions 
were made over to the Diwani Courts. These were presided 
over by covenanted servants appointed by the Governor- 
General in Council and to them were also given the magisterial 
powers hitherto exercised by the Collectors. To control the 
proceedings of the Diwani Adalats and revise their decisions 
on appeal, four provincial Courts of Civil Appeal were 
established, each consisting of three judges, who were also 
required to preside over the Court of Circuit in their division. 
Appeals from the decisions of these judges were heard by the 
Governor-General in Council, in civil cases as the Sadr Diwani 
Adalat and in criminal cases as the Sadr Nizamat Adalat. 
The rights and liberties of the subject were sought to be 
safeguarded not only by the separation of the judicial from 
the executive function, but also by making the Government 
and its officers amenable to these courts for acts done in their 
official capacity in excess of the authority conferred upon 
them by the existing laws and regulations. The practice of 
levying fees upon the institution of suits was given up with a 
view to make justice cheap and the courts accessible even to 
the poorest. 

The ‘ Cornwallis system * enjoyed such a great prestige 
among the Anglo-Indian administrators of the time that it was 
introduced into Bombay (1797—99) and forced upon Madras 
(1802) in the course of the next decade. Eventhough no 
serious breach was made in the system till the advent of Lord 
William Bentinck in 1828, it went through many modifications 
during the period. The hierarchical system of Courts with its 
liberal provision for appeals and the abolition of the institution 
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fees resulted in an enormous increase of litigation which the 
Courts presided over by alien judges following the slow, 
methodical and dilatory procedure of the English Courts and 
possessing little knowledge and no familiarity with the life, 
customs and manners of the people, were unable to cope with. 
Many expedients were devised to get over the difficulty. In 
1795, fees were reimposed upon the institution of suits. Later, 
it was required that petitions and certain other proceedings in 
the courts should be written on stamped paper. Justice was 
thus made expensive to discourage litigation. In 1797, appeals 
to the Sadr Diwani Adalat were limited by giving to the 
Provincial Courts of Appeal final powers in suits not exceeding 
Rs. 5000 in value. Still, the pressure upon the Sadr Court 
continued unabated and Lord Wellesley and his Council found 
it inconvenient to sit as the Sadr Court. They therefore 
appointed in 1801 three judges to preside over the Sadr Courts. 
In 1807, the number of judges was increased to four and in 
1811 the Government took power to appoint as many judges 
as it might deem necessary. 

By this time, the system came in for much criticism in 
Madras. Sir Thomas Munro argued that it was quite unsuited 
to a people who had been long accustomed to despotic rule. 
The cultivators for whose protection this judicial system had 
been devised were the very people who, on account of their 
poverty, illiteracy and ignorance, were most unlikely to resort 
to these strange and distant courts for the redress of their 
grievances. They would naturally look for such protection to 
the Government and in their eyes the Government was the 
Collector. He was the only European Officer who, during his 
tours in the district, came into contact with the people, under¬ 
stood their life, heard their complaints, and entered into their 
joys and sorrows, and the capital defect in the existing system 
was that he was weak, that he had not sufficient power in his 
hands to do any good to the people. It was necessary to 
strengthen the position of the Collector, as the representative 
and head of the government in the district, in order to make .the 
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government efficient and intelligible to the people. Munro 
succeeded in convincing the Directors of the soundness of his 
case, and in 1816 the Madras Government sanctioned the 
transfer of the office of District Magistrate and the control of 
the police from the Zillah Judge to the Collector. In Bombay, 
this was accomplished in 1818. But in Bengal, this step was 
finally taken, after many vicissitudes, only in 1859. But a 
beginning was made in this direction in 1821 when a 
permissive regulation empowered the Governor-General in 
Council to invest a Collector with the powers of a Magistrate. 

The Governor-Generalship of Lord William Bentinck is 
noteworthy for the many and important reforms he introduced 
in the judicial system. He found that the Provincial Courts of 
Appeal and Circuit were woefully inefficient. They had 
become, in his own words, the ‘ resting places for those 
members of the service who were deemed unfit for higher 
responsibilities.’ The revenue branch of the service had been 
attracting the better type of officers and the incapable among 
them gradually drifted into the judicial line. The Provincial 
Courts were therefore abolished.^ In 1829, the whole 
Presidency was divided into 20 divisions over each of which 
was appointed a ‘ commissioner of revenue and circuit * to 
whom the duties of the Court of Circuit were transferred. The 
^ work thus imposed upon the Commissioner was found to be 
heavy and there was moreover criticism against the combina¬ 
tion of the functions of the judge and tax-gatherer, and so in 
1831, the sessions work was transferred to the Civil judges who 
were required to hold a gaol-delivery every month. Thus came 
into existence the functionary known as the ‘ District and 
sessiono Judge. As the work thus thrown upon the Zillah 
Judge was very heavy, his magisterial functions were now 
transferred to the Collector. Thus the * Magistrate and 
Collector put in his appearance upon the scene. But in 1837, 
Lord Auckland’s Government procured the sanction of the 

1 In Madras, these were abolished in 1843. 
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Directors to separate the two offices, which was gradually 
effected in the course of the next 8 years. The union of the 
offices of Magistrate and Collector was again advocated by 
Dalhousie in 1854 and by Canning in 1857, and was finally 
effected in 1859. 

The Presidency of Bengal had now become overgrown by 
the addition of the Province of Agra, but there had been 
hitherto no separate Court of Appeal for this new Province. 
Suitors had to travel hundreds of miles to Calcutta if they 
wanted to take an appeal against the decisions of the local 
courts. This hardship was remedied by the establishment of 
a separate_^dr C at Allahabad for the North-Western 
Pr qvi nces. The regime of Lord William Bentinck is also 
famous for the extension of the native agency in the judicial 
service and the enlargement of their powers. Hitherto, there 
had been only two classes of native judges—the Munsifs and 
the Sadr Amins—who possessed very limited powers. Their 
powers were now extended (1831). The Munsifs were 
authorized to decide cases involving not more than Rs. 300 
in value, and the Judges were empowered to refer to the Sadr 
Amins suits not exceeding Rs. 1000 in value. At the same 
time, the Registers’ Courts were abolished and a higher grade 
of native judgeships—the Principal Sadr Amins—was created, 
to whom suits not exceeding Rs. 5000 in value might be 
referred. In 1837, they were empowered to take cognizance 
of suits of any amount referred to them by the Judges. There 
was an appeal from their decisions to the District Judge in all 
suits except those exceeding Rs. 5000 in value, when the 
appeal lay direct to the Sadr Diwani Adalat. 

The King^ Courts in the Presidency Towns and the 
Company"^s Courts in the Mofussil were amalgamated into a 
single judicial system by the Indian High Courts Act of 186|_ 
which empowered the Crown to establish by Letters Patent 
Hijgh Courts at Calcutta, Madras and Bornbay. The Letters 
Patent constituting these Courts were first issued in 1862, but 
were k.ter revoked and new ones issued in 1865. On 
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thje^ establishment of the High Courts, the Supreme and Sadr 
Courts were abolished and their judges became the judges of 
the new Courts. The power given to the Crown to establish 
another High Court at any other place was exercised in 1866 
when a High Court was established at Allahabad for the North- 
Western Provinces. The Indian High Courts Act of 1863 
empowered the Governor-General in Council to alter the local 
limits of jurisdiction of the High Courts, subject to disallowance 
by the Crown. The Indian High Courts Act of 1911 raised the 
maximum number of judges from 15 to 20, gave a general 
power to the Crown to establish additional High Courts at other 
places and empowered the Governor-General in Council to 
appoint, when necessary, temporary additional judges for a 
period not exceeding two years. High Courts have been 
established under the provisions of this Act at Patna in 1916 
and at Lahore in 1919. A High Court has been established 
at Nagpore for the Central Provinces and Berar in the place of 
the Judicial Commissioner’s Court in February, 1936. In addi- 
t tion to these seven High Courts, there is a Chief Court in Chidh 
and judicial Commissioner’s Courts in the North-West Frontier 
Province and in Sind. These courts derive their authority from 
enactments of the Indian Legislature, but they possess almost 
all the powers of the chartered High Courts within their 
respective territorial jurisdictions and are deemed to be High 
Courts for purposes of Indian legislation and are recognised as 
such by the Government -of India Act, 1935. 

Every High Court is a court of record, and consists of a 
Chief Justice and such other judges as His Majesty may from 
time to time deem it necessary to appoint. The maximum 
number of judges of each High Court, including additional 
judges, is fixed by His Majesty in Council. The Governor- 
General in his discretion is empowered to appoint, in case of 
any temporary increase in business or arrears of work, persons, 
duly qualified for appointment, as additional judges of the 
High Court for any period not exceeding two years. No person 
can be appointed as a judge of a High Court unless he has 
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been a barrister of England or advocate of Scotland or pleader 
of any High Court in British India of not less than ten years’ 
standing; or has been a member of the Indian Civil Service for 
not less than ten years, during which he must have, for at least 
three years, served as or exercised the powers of a District 
Judge; or has for at least five years held a judicial office in 
British India not inferior to that of a Subordinate Judge or Judge 
of a Small Cause Court. The provision, coming from the Act 
of 1861, that not less than one-third of the judges of a High 
Court, including the Chief Justice, must be barristers, and not 
less than one-third, members of the Indian Civil Service, has 
now been abrogated by the Act of 1935. A member of the 
Indian Civil Service is however now qualified for appointment 
as Chief Justice if he has served for not less than three years 
as a High Court Judge. Every Judge of a High Court is 
appointed by warrant under the Royal Sign Manual. Hitherto, 
he has held his office during His Majesty’s pleasure. It meant 
that he could be removed from office at any time by His 
Majesty without assigning a reason, which was of course never 
done. What has hitherto been a convention has now been 
converted into a law by the Act of 1935, and the High Court 
Judge now holds his office ‘ during good behaviour.’ He has 
to retire when he attains the age of sixty years, but cannot be 
removed from office before that time except on the ground of 
misbehaviour or infirmity of body or mind, which must be 
proved to the satisfaction of the Judicial Committee of the 
Privy Council to which a reference has to be made by His 
Majesty. The salaries and allowances of the judges, as well 
as their rights in respect of leave and pension are fixed from 
time to time by His Majesty in Council, but these could not 
be varied to the disadvantage of a judge after his appointment. 
The administrative expenses of the High Court, including the 
salaries, allowances and pensions of the judges, officers and 
servants of the Court are charged upon the revenues of the 
Province, and the Governor exercises his individual judgment 
as to the amount to be included in respect of such expenses in 
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any estimates of expenditure laid by him before the Legislature. 
These provisions are intended to secure the status, dignity and 
independence of the High Court from any undue influence or 
interference by the executive or legislature of the Province. 

The High Courts of Madras, Bombay and Bengal, as the 
successors of the Supreme Courts, have, within their respective 
presidency towns, an ordinary original jurisdiction which is not 
possessed by the other High Courts. But in other respects zJl 
of them possess the same jurisdiction. In the case of Madras, 
the High Court has an ordinary original civil jurisdiction within 
the limits of the presidency town in suits of every description 
not falling within the jurisdiction of the Small Cause Court, 
and an appeal lies from a judge on the original, to a bench 
on the appellate, side. TTe Court has an extraordinary 
original civil jurisdiction which enables it to remove, and try 
and determine, any suit falling within the jurisdiction of 
any court subject to its superintendence, either on the 
agreement of the parties to that effect or for pur¬ 
poses of justice, the reasons for so doing being 
recorded on its proceedings. It is also a Court of Appeal 
from all the subordinate civil courts in the Presidency. It has 
the same power and authority with respect to the persons and 
estates of infants, idiots and lunatics, as was formerly exercised 
by the Supreme Court. It has jurisdiction as a court for the 
relief of insolvent debtors. It exercises all the admiralty, 
ecclesiastical, testamentary and intestate jurisdiction, formerly 
vested in the Supreme Court, It tries disputes in matters 
matrimonial between His Majesty s subjects professing Chris¬ 
tian religion. It exercises its ordinary original criminal 
jurisdiction as a Sessions Court for the presidency town. It 
possesses an extraordinary original criminal jurisdiction over 
all persons residing in places within the jurisdiction of any 
court subject to its superintendence and can try at its discre¬ 
tion any such persons brought before it by the Advocate- 
General or by any Magistrate or other officer specially em¬ 
powered by the Government on their behalf. It is a supreme 
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court of appeal, reference and revision from all the subordinate 
crmunar courts in the Presidency. ItJias 4 >awjer- 
transfer of any case or appeal from any court to any other 
court of equal or superior jurisdiction. 

Every High Court has powers of superintendence over all 
the Courts for the time being subject to its appellate jurisdic¬ 
tion and may call for returns, make and issue general rules 
and prescribe forms for regulating the practice and proceed¬ 
ings of such courts, prescribe forms in which books, entries 
and accounts are to be kept by the officers of any such courts 
and settle tables of fees to be allowed to the sheriff, attorneys 
and all clerks and officers of courts. But such rules, forms 
and tables require the previous approval of the Governor. 

The constitution and powers of the inferior criminal Courts 
are regulated by the Code of Criminal Procedure. Every Pro¬ 
vince (excluding the Presidency towns) is divided into a number 
of sessions divisions, each consisting of one or more districts, 
and every district is further divided into a number of sub-divi¬ 
sions. The Local Government is required to establish a Court 
of Session for every sessions division and appoint a Judge to 
preside over it. Provision is made for the appointment, if 
necessary, of Additional and Assistant Sessions Judges. A Ses¬ 
sions Judge or Additional Sessions Judge is competent to try all 
accused persons duly committed and to pass any sentence 
authorized by law; but any sentence of death passed by any 
such judge is subject to confirmation by the High Court. An 
Assistant Sessions Judge may pass any sentence authorized by 
law, except a sentence of death, or of imprisonment or trans¬ 
portation for a term exceeding seven years. Below the Ses¬ 
sions Court come the Magistrates’ Courts, divided into three 
classes. For every district, the Local Government is required 
to appoint a magistrate of the first class to be the District 
Magistrate. For a sub-division, it may appoint a magistrate of 
the first or second class (usually the former) to be the Sub- 
Divisional Magistrate. It may appoint as many persons as it 
thinks fit, to be Magistrates of the first, second or third class. 
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Besides these salaried officers who belong to the revenue staff 
of the district. Special or Honorary Magistrates may be appoint¬ 
ed with powers of the first, second or third class, to sit singly 
or in benches, to dispose of the criminal work, especially in 
the towns. All the magistrates in the district are subordinate 
to the District Magistrate who may from time to time make 
rules or give orders as to the distribution of business among 
them. The Sub-Divisional Magistrate has similar powers of 
supervision and control over the magistrates in his division. 
For the presidency town, the Local Government is required 
to appoint a sufficient number of persons to be Presidency 
Magistrates (who are vested with first class powers) and one of 
them as the Chief Presidency Magistrate. Magistrates of the 
first class have power to pass sentences of two years’ rigorous 
imprisonment and a fine of Rs. 1000. those of the second 
class, of six months' rigorous imprisonment and a fine of Rs. 200, 
and those of the third class of one month’s imprisonment and 
a fine of Rs. 50. A schedule to the Code of Criminal Proce¬ 
dure sets forth, in respect of each offence, the particular 
court by which it is triable. Magistrates of the first class or 
of a lower class if specially empowered may commit a person 
for trial to the Court of Session (or the High Court in the 
presidency town) for any offence which is not within their 
cognizance or for which they cannot award adequate punish¬ 
ment. The magistrates are given large powers for the preven¬ 
tion of offences, e.g., power to require security for good be¬ 
haviour or for keeping the peace, power to deal with unlawful 
assemblies and power to abate or remove public nuisances. 

Trial by jury is the rule in all original criminal cases before \ 
the High Court. But before the Court of Session, it may be 
either by jury or with the aid of assessors, as may be directed 

by order of the.Local Government. The assessors merely 

assist the judge, but cannot bind him, by their opinions. The 
judge takes their opinions individually and records them in 
his judgment. But the verdict of a jury is ordinarily binding 
upon the Judge. In trials before the High Court, the jury 
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consists of nine persons, and in those before a Court of 
Session, such an uneven number between three and nine, as may 
be prescribed by order of the Local Government. The verdict 
of a jury need not be unanimous as is the case in England. 
The opinion of the majority is allowed to prevail. But if the 
Judge disagrees with the verdict of the jury, being clearly of 
opinion that it is manifestly wrong, he can refer the case, after 
recording the grounds of his opinion, to the High Court which 
has power to set aside or modify the finding. From a convic¬ 
tion by a second or third class magistrate, an appeal lies to the 
District Magistrate or to any other first class magistrate specially 
empowered for the purpose. From an original conviction by 
the District Magistrate or a magistrate of the first class, there 
is an appeal to the Sessions Judge. Original convictions by 
the latter are in turn appealable to the highest court in the 
province. Each of the above appellate courts has power to 
call for and examine the record of any proceeding before any 
inferior criminal court within its jurisdiction for the purpose of 
satisfying itself as to the correctness, legality, propriety or 
regularity of any finding, sentence or order passed by it. The 
court may order a re-trial if the accused has been improperly 
discharged or it may refer to the High Court for the reversal 
or modification of a sentence if it appears to be illegal. 
Improper or irregular. An appeal may be taken to the High 
Court against an original or appellate order of acquittal passed 
by a lower court under the special orders of the Local Govern¬ 
ment. The prerogative of mercy is exercised in India not only 
by the Governor-General in his discretion but also by the 
Local Government concerned, without prejudice to the superior 
power of the Crown. 

With regard to the constitution and powers of the inferior 
civil courts, there are slight differences between one province 
and another, but in essential respects they are all sim'lar. 
Below the High Court in each Province, there are three classes 
of Courts, those of District Judges, Subordinate Judges and 
Munsifs. Ordinarily, one District and Sessions Jucfge is 
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appointed for each district and he presides in his former 
capacity over the highest court of original civil jurisdiction in 
the district. He is vested with a general administrative control 
over all the Courts in the district. No one can be appointed 
as a District Judge unless he has been a member of the Indian 
Civil Service or the Provincial Service, or a barrister or pleader 
of not less than five years* standing. He is appointed by the 
Governor exercising his individual judgment after consulting 
the High Court. The posting and promotion of this officer 
are similarly regulated. Next to the District Judg3 come the 
Subordinate Judges who are the successors of the Principal 
Sadr Amins under the Company. They possess co-extensive 
jurisdiction with the District Judge within their respective 
territorial limits and hear and determine such suits and appeals 
as may be referred to them by the District Judge, subject to 
any orders of the High Court. Below them are the courts of 
District Munsifs who, in Madras, have jurisdiction over suits 
and proceedings of which the amount or value of the subject 
matter does not exceed Rs. 3000. The Subordinate Judges^ 
and Munsifs and all other judges below the rank of a District 
Judge belong to the ‘ Subordinate Civil Judicial Service *. 
The Governor of the province, after consultation with the 
Provincial Public Service Commission and the High Court, 
makes rules laying down the standard of qualificat'ons required 
for candidates seeking admission into this service. The 
candidates are selected by the Provincial Public Service 
Commission on the results of a competitive examination and 
they are appointed by the Governor in accordance with such 
regulations as he may make from time to time for the due 
representation of the different communities. The posting and 
promotion of these officers are placed in the hands of the High 
Court. Besides these Courts, there are also a number of Small 
Cause Courts in the Mofussil (first established in I860 and 
reconstituted in 1887) which are empowered to try in a 
summary manner simple money suits not exceeding Rs. 500 in 
vaJue, a limit which may be extended by the Local Go^ernment 
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to Rs, 1000. Where such courts have not been constituted, 
the Local Government (or the High Court, in the case of Madras) 
may invest within such local limits as it may specify, any 
District or Subordinate judge with the jurisdiction of a Small 
Cause Court to try suits up to an amount of Rs. 500 or any 
District Munsif up to Rs. 200. In each of the Presidency towns, 
there is a Small Cause Court which was established in 1850 on 
the abolition of the Court of Requests. It has jurisdiction in 
small causes where the amount or value of the subject-matter 
does not exceed Rs. 2000, but with the written consent of the 
parties, even in suits exceeding that amount.^ To further 
relieve the High Court of the heavy burden of work in original 
suits, a City Civil Court has been established in 1892 for the city 
of Madras with power to try and dispose of suits not exceeding 
Rs. 2500 in value. In the Madras Presidency, village courts 
which may be either courts of Panchayats (elected by 
the people of the village) or of village Munsifs, each 
with jurisdiction over a village or a group of villages, 
function with powers to try and dispose of petty suits 
not exceeding Rs. 50 in value or with the consent of the 
parties Rs. 200 in value. The village courts and the Small 
Cause Courts are courts of summary jurisdiction from whose 
decisions no appeal is allowed except in certain cases or under 
certain circumstances. But from every decree passed by a 
District Munsif, there is an appeal to the District Judge who 
may either decide it himself or transfer to a Subordinate Judge 
for disposal. An appeal lies to the District Judge from every 
decree or order of a Subordinate Judge, except when the 
amount or value of the subject-matter in dispute exceeds 
Rs. 5000 in which case the appeal lies direct to the High Court. 
Original decrees of the District Judge are appealable to the 
High Court and second or special appeals to the High Court 
are allowed in certain cases. 

No High Court at the present time has any original juris¬ 
diction in any matter concerning the revenue or any act 
ordered or done in the collection thereof according to the 
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usage and practice of the country or law for the time being 
in force. Under the Government of India Act, 1935, the Pro¬ 
vincial Legislature, with the previous sanction of the Governor 
in his discretion, has power to pass a law conferring such 
jurisdiction upon it. At present, separate revenue courts, 
presided over by the Collectors, deal with questions of assess¬ 
ment and collection of revenue and other purely fiscal matters. 
But questions of title to land, and in many provinces even rent 
suits which were long triable by the revenue courts alone, are 
now tried by civil courts. From the decisions of the revenue 
courts, an appeal lies to the Board of Revenue in provinces in 
which such an institution exists and elsewhere to the Divisional 
Commissioner under the immediate authority of the Local 
Government. According to the Government of India Act, 
1935, no member of a Legislature, Federal or Provincial, can 
be a member of a tribunal having jurisdiction to entertain 
appeals or revise decisions in revenue cases. If in any pro¬ 
vince such jurisdiction has been vested in the Local Govern¬ 
ment, the Governor is required in his individual judgment to 
constitute such a tribunal until other provision is made by Act 
of the Provincial Legislature. 

The highest court of appeal for British India, as well as 
for other parts of the British Empire, is the Judicial Committee ^ 
of the Privy Council which was constituted by an Act ofj 
Parliament in 1833. It consists of the President of the Council, 
the Lord Keeper or first Lord Commissioner of the Great Seal 
and those who have held these offices, and all Privy Coun¬ 
cillors who hold or have held a high judicial office such as 
the Lord Chancellor, Lords of Appeal in Ordinary and judges 
of the superior courts in Great Britain and Ireland. His 
Majesty has power to appoint as members of the Committee 
Privy Councillors who are or have been judges in any of the 
Supreme or Superior courts in the Dominions. There is also 
provision for the appointment of not more than four paid 
members of the Committee from among the judges of any of 
the High Courts in British India. Further, His Majesty has 
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power to appoint two other persons as members if he thinks 
fit, and may direct, if necessary, anyone who is or has been 
a colonial judge to act as assessor to the Committee on appeals 
from his colony. The Judicial Committee may now sit in more 
than one division. Three members form a quorum. Any 
matter of a legal nature may be referred for its opinion by His 
Majesty and its judgments are couched in the form of ‘ advice 
to the Crown. The Committee does not publish the dissen¬ 
ting opinions of its members in its judgments and it is not 
bound to follow its own former decisions. The conditions of 
appeal from British India are regulated by the Charters of the 
High Courts and the Code of Civil Procedure. In civil cases, 
an appeal lies at present from a final decree or other order 
passed by a High Court either on appeal or in the exercise of 
its original civil jurisdiction, if the amount or value of the 
subject-matter in dispute exceeds Rs. 10,000 ; but where the 
final decree appealed from affirms the decision of the court 
immediately below it, the appeal must involve some substan¬ 
tial question of law. In other cases, an appeal only lies if it 
is certified by the High Court to be a case fit for appeal. The 
prerogative right of His Majesty to give special leave to appeal 
is not restricted by any law now in force in British India. In 
criminal cases, a right of appeal is given from any judgment, 
order or sentence of a High Court made in the exercise of its 
original criminal jurisdiction, or in any criminal case where a 
point of law has been reserved for the opinion of the High 
Court, provided the High Court certifies that the case is a fit 
one for appeal. The Privy Council does not exercise its right 
to grant special leave to appeal in criminal cases, * unless it is 
shown that by a disregard of the form of legal process, or by 
some violation of the principles of natural justice or other<^ 
wise, substantial or grave injustice has been done/ ^ 

India Act, 1935, provides for the 
establishment of a Federal Court^ for India and empowers the 

3 The Feder I Court has been established with a Ctiief Justice and two 
other judges with effect from October 1, 1937. 
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Federal Legislature to set up a supreme court of appeal for^ 
BritTsTi India as a branch or division of that court. The 
Federal Court is located in Delhi, but it may, with the approval 
' of the Governor-General, hold its sittings at any other place 
or places. It consists of a Chief Justice of India and not more 
than six puisne judges. But provision is made in the Act for 
increasing the number of judges in case the Federal Legislature 
presents an address to that effect to the Governor-General for 
submission to His Majesty. Every judge of the Federal Court 
is appointed by His Majesty by warrant under the Royal Sign 
Manual and holds office until he attains the age of sixty-five 
years. He may be removed from office only on the ground of 
misbehaviour or of infirmity of mind or body which must be 
proved to the satisfaction of the Judicial Committee of the 
Privy Council to whom a reference has to be made. The 
salaries and allowances of the judges and their rights in 
respect of leave and pensions are fixed from time to time by 
His Majesty in Council and are not to be varied to the dis¬ 
advantage of a judge after his appointment. To be qualified 
for appointment as a judge of the Federal Court, one must 
have been a judge of a High Court in British India or a Fede¬ 
rated State for at least five years, or a barrister of England, or 
an advocate of Scotland or a pleader of any High Court in 
India of not less than ten years' standing. Only a barrister, 
advocate or pleader of at least fifteen years’ standing is eligible 
for appointment as the Chief Justice. 

The jurisdiction of the Federal Court is both original and 
appellate, and in both the cases, it is exclusive. Its original 
junsdiction extends to any dispute which involves a question 
(whether of law or fact) on which the existence or extent of a 
legal right depends, between any two or more of the follow¬ 
ing parties, viz., the Federation, any of the provinces or any 
of the Federated States. But where a state is a party, this 
jurisdiction does not extend to it, unless the dispute 

(i) concerns the interpretation of the Act, or of an order 
in Council made under it, or the extent of the 


F. 16 
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legislative or executive authority vested in the 
Federation by virtue of the Instrument of Acces- 
sion of that state ; or 

(n) arises under an agreement made between the 
Governor-General and the Ruler of the State in 
relation to the administration in that State of a 
law of the Federal Legislature ; or 

(Hi) concerns some matter with respect to which the 
Federal Legislature has power to make laws for 
that State ; or 

(iv) arises under an agreement made after the establish¬ 
ment of the Federation, with the approval of the 
Paramount Power, between that State and the 
Federation or a Province, if that agreement 
expressly provides that the jurisdiction of the 
Federal Court shall extend to it. 

In the exercise of its original jurisdiction, the Federal Court 
cannot pronounce any judgment other than a declaratory 
judgment. 

An appeal lies to the Federal Court from a High Court in 
a Federated State on the ground that a question of law has 
been wrongly decided in all those cases as are enumerated 
above under items (/) and {it). Such an appeal must by way 
of special case be stated for the opinion of the Federal 
Court by the High Court, and the Federal Court may require 
a case to be so stated, or may return a case so stated to the 
High Court for a further elucidation or for a further statement 
of facts. This means that an appeal can be taken to the 
Federal Court only on a point of law, but not on a question of 
fact. 

An appeal lies to the Federal Court from any judgment, 
decree or final order of a High Court in British India, if the 
High Court certifies that the case involves a substantial ques¬ 
tion of law as to the interpretation of the Act, or any order in 
Council made thereunder, or if the Federal Court gives leave 



THE FEDERAL COURT 


243 


to appeal. When the Federal Legislature passes an Act 
establishing the Supreme Court as a division of the Federal 
Court 4 an appeal lies to the Federal (Supreme) Court in such 
civil cases as may be specified in the Act, provided however 
that the amount or value of the subject-matter of the dispute 
is not less than fifty thousand rupees or such other sum not less 
than fifteen thousand rupees as may be specified by the Act ; 
but in any other case, an appeal lies only with the special 
leave of the Federal (Supreme) Court. When the Federal 
Legislature thus extends the jurisdiction of the Federal Court, 
consequential provision may also be made by Act of the 
Federal Legislature for the abolition, in whole or in part, of 
direct appeals in civil cases from High Courts in British India 
to His Majesty in Council, either with or without special leave. 

The decisions of the Federal Court are in law binding on 
every court in the Federation, and all authorities, civil and 
judicial, throughout the Federation are required to act in aid 
of the l ederal Court. But the Court has no executive machi¬ 
nery to enforce its own decisions. Where it allows an appeal, 
it has to remit the case to the Court from which the appeal was 
brought with a declaration as to the judgment, decree or order 
which is to be substituted for the judgment, decree or order 
appealed against, and the Court from which the appeal was 
brought has to give effect to the decision of the Federal Court. 

The Federal Court has also an advisory jurisdiction 
similar to that possessed by the Privy Council under the Act 
of 1833. The Governor-General in his discretion may refer 
for its consideration and opinion any matter of public impor¬ 
tance which is of a legal nature, and the Court may, after 
such hearing as they think fit, report to the Governor-General 
thereon. The opinion is valuable only as an authoritative 
interpretation of a difficult question of law, but is not binding 
on any body—not even on the Federal Court—in giving its 
decision in any subsequent case of a similar nature. 

lies to His Majesty in Council (a) from any 
ji-dgment of the Federal Court given in the exercise of its 
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original jurisdiction in any case which involves the interpreta¬ 
tion of the Act, or of an Order in Council made thereunder, 
or in any dispute to which a State is a party, without leave and 
(b) in any other case, by leave of the Federal Court or of His 
Majesty in Council. The jurisdiction of the Privy Council 
will of course be recognised by the Rulers of the Indian States 
in their Instruments of Accession. 
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CHAPTER XII 


DISTRICT ADMINISTRATION 

The uni: of administration in British India is the district. 
Every province is divided into a number of districts, each in 
charge of a District Officer known as the Collector-Magistrate 
in some provinces and the Deputy-Commissioner in others. 
The office of the Collector dates back to the time of Warren 
Hastings. The Collector was in the beginning (1772) not only 
a collector of revenue but also a civil judge. But in 1781 a 
bifurcation of functions took place and separate officers were 
appointed for each. In 1787, Lord Cornwallis, under direc¬ 
tions from the Court of Directors, conferred upon the Collector 
the functions of judge and magistrate. Like the Subahdar 
under the Mughals. the Collector became a miniature king 
within his district. To Cornwallis, who was accustomed to the 
rule of law under a constitutional government, this exceptional 
position of the Collector appeared as dangerous to the liberty 
of the subject. Too much depended upon the personal 
character and qualifications of the officer. But no system 
could be expected to be continuously successful if it depended 
for its proper working upon the personal qualifications of the 
individuals that might be appointed to superintend it. ‘In 
this country, as in every other ‘ he said, ‘ security of property 
must be established by a system upheld by its inherent prin¬ 
ciples and not by the men who are to have the occasional 
conduct of it.' The combination of revenue and judicial 
powers in the same officer was certain to lead to the oppres- 

sjon of the people. ‘ If the.Regulations for assessing and 

collecting the public revenue are infringed, the revenue 
officers themselves must be the aggressors, and individuals 
who have been wronged by them in one capacity can never 
hope to obtain redress from them in another.' a complete 
change in the system was.of Regulations 
... 245 .. 
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1293-^ The Collector WipiS deprived of his judicial^/* 
powers, and his functions were severely restricted to the 
"collection of revenue. A separate judge was appointed for ^ 
each district to exercise the judicial and magisterial powers in 
accordance with the Regulations enacted by the Government 
from time to time under the superintendence and control of 
the Court of Appeal and Circuit in the division and the Sadr 
Court at the headquarters. The Code of Regulations and the 
system of administration established by Cornwallis in Bengal 
were introduced first in Bombay (1797—^99) and later in Madras 
(1802) and were then extended to the Province of Agra, when 
it was annexed to Bengal (1803). These four Provinces were 
known as the * Regulation Provinces,* as the administration in 
each of them was conducted in accordance with the laws or 
Regulations enacted by the Government in its legislative 
capacity which were binding upon the Government and its 
servants in their executive capacity. 

As time went on and new territories were annexed, it was 
felt that this system of checks and balances which reduced the 
powers of the District Officer and lowered his prestige in the 
eyes of the people and the graded system of courts with all 
their technical and complicated procedure and liberal provi- 
sion for appeal which encouraged litigation and clogged the 
course of justice were quite unsuited to the people in these 
unsettled and backward parts of the country, who had been 
long accustomed to the simpler personal rule of their native 
sovereigns. So when the Sagar and Narmada territories were 
annexed in 1817, Assam in 1826, Sind in 1843, Punjab in 1849, 
Nagpur in 1854 and Oudh in 1856, these were not brought 
under the Regulations but were placed under a more simple 
system of administration. These were therefore known as 
the Non-Regulation Provinces.’ Each of these provinces 
was placed in charge of Commissioner, or if it was a large one, 
a Chief Commissioner, under the immediate authority of the 
Governor-General in Council. They were governed in accor¬ 
dance with such rules, orders and directions as might be 
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issued from time to time by the Governor-General in Council 
in their executive capacity on the recommendation of the 
Commissioners. TTie system was therefore highly flexible. 

It was also simple. ^ TTie Commissioner of the Province com-^,> 
bined in himself all tlie powers of government, legislative, 
executive and judicial, fulfilling in effect the functions which 
were discharged separately by the Governor in Council,^ the 
Revenue Board and the Sadr Courts in the Regulation 
Provinces. Below the Commissioner came the Deputy- 
Commissioners, each in charge of a district, corresponding 
therefore to the Collectors in the Regulation Provinces, ^e 
Commissioners and Deputy-Commissioners were picked men 
who were carefully selected for their work. They were re¬ 
cruited partly from the covenanted civil servants in the Regu¬ 
lation Provinces drawn hither by the prospect of more rapid 
promotion and partly from the military officers in the army 
withdrawn from their regiments for this purpose. The Acts of 
Parliament v/hich reserved to the Covenanted Service all 
offices from that of Assistant Magistrate and Collector up¬ 
wards applied only to the Regulation Provinces, but not to the 
others. The Deputy-Commissioner, like the Commissioner, 
exercised all the powers of government within his district. Like 
the Collector of Bengal in 1787, he was a revenue Collector, V 
judge and magistrate—all in one. He collected the revenue, 
carried out all the administrative orders issued by the Govern¬ 
ment, apprehended and tried criminals and decided civil causes. 
He loured through his district during the greater part of the 
:^ear, and thus came into contact with people of all sorts and 
conditions in the different parts of it, heard their complaints 
with patience and remedied their grievances on the spot. He 
made use of the native agencies like the Panchayats in the 
decision of civil cases. The forms of procedure and rules of 
evidence which he followed in his court were simple and easily 
intelligible. Litigation was discouraged in the first instance, 
but when the aggrieved party resorted to his court, cheap and 
speedy justice was rendered to him. There was very little 
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iTTiairiormerly been under the Native Princes, a mixture of 
custom and executive order. In this respect, the Non-Regula¬ 
tion Provinces fell far behind the Regulation Provinces. 
But in another respect, they were certainly superior. In some 
of them, notably in Oudh and the Punjab, Criminal Codes 
had been set up, ‘ which in simplicity, in logic and in suit¬ 
ability. far surpassed the queer compound of quranic injunction 
and English rules which passed for criminal law in the Regula¬ 
tion Provinces.’ The Non-Regulation system reached its 
perfection in the Punjab under the Lawrences. 

The differences between the Regulation and the Non- 
Regulation Provinces disappeared gradually after 1858. In 
some respects the former were made to resemble the latter 
but in others the latter were brought into line with the former, 
and thus both were reduced in course of time to a uniform 
system. Uniformity in law was first brought about between 
them by the great legislative activity of the Indian Legislative 
^ Council after 186Q, which passed into law the Indian Penal 
Code, the Criminal Procedure Code and the Civil Procedure 
Code, and many other laws which were made uniformly 
applicable to all the Provinces in British India. These were 
based in part on the system of criminal law and procedure 
prevailing in the Non-Regulation Provinces and of the civil law 
and procedure in the Regulation Provinces. The enactment 
of regular codes of law and procedure now took away the 
discretionary powers formerly vested in the Deputy 
Commissioner. Next, separate courts of justice were establish¬ 
ed in the Non-Regulation Provinces on the model of the 
judicial system in the Regulation Provinces, and in conse¬ 
quence, the Commissioner and the Deputy-Commissioner were 
deprived of their judicial powers. The Collector in the 
Regulation Provinces had by now become the District 
Magistrate also and while his position was thus enhanced, that 
of the Deputy-Commissioner was now reduced almost. to his 
level. Next, the practice of recruiting military officers and 
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uncovenanted servants to important posts in the Non-Regula¬ 
tion Provinces was gradually discontinued. It was given up 
in Oudh, Central Provinces, and North-Western Provinces in 
1876. It was abolished in Sind in 1885, in the Punjab in 1903 
and in Assam in 1907. Now, there are no differences between 
the Regulation and the Non-Regulation Provinces except in 

designations of their District Officers. 

At the present time, in all the major provinces except 
Madras, four to six districts are grouped together into divisions, 
each of which is in charge of a Commissioner. The officejof 
Commissioner was first created in Bengal in 1829 under the 
administration of Lord William Bentinck. He was then 
required not only to supervise the revenue administration of 
the districts but also to preside over the Court of Circuit in his 
division, j n 1831, the sessions work was transferred to the 
District Judge and the Commissioner became purely an 
executive officer. He now superintends the work of the 
District Officers in general affairs as well as in revenue collection 
and discharges important duties as a court of revenue appeal 
from the latter. He occupies an important position as a 
controlling, and occasionally as an appellate, authority with 
regard to the work and activities of the local self-governing 
bodies. In their evidence before the Decentralization 
Commission (1909), some of the witnesses described these 
Commissioners as ‘ Kjngs,, whose subjects are unconscious of 
theil „ existence ’ and as wielding ‘ some influence but no 
•cpntroL’ As their work does not bring them sufficiently into 
contact with the people, the non-official opinion in India 
regards them as superfluous and^unnecessary links in the chain 
of administration. The volume of official opinion, as usual, 
is overwhelmingly in favour of their retention. The 
Decentralization Commission rejected the proposal for their 
abolition on the ground that their elimination would not only 
deprive the Provincial Governments of valuable expert advice 
of experienced senior officers, but would also result in an 
increase of work at the headquarters and a further unnecessary 
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centralization in the Secretariats. It may be noted however 
in passing that their absence has not brought about any such 
untoward results in Madras. 

Between the Divisional Commissioners and the Local 
Government, there is, in every province except Bombay, 
another intermediate authority—the Board of Revenue or its 
equivalent, the Financial Commissioner, who supervises the 
revenue administration of the province. ‘ In their adminis- 
trative capacity, these constitute the chief revenue authority 
of the province and relieve the Provincial Government of much 
detailed work which would otherwise come to it; while in 
their judicial capacity, they form an appellate court for the 
increasing volume of revenue, and often of rent suits.* There 
has been a tendency in recent years to transfer some of the 
independent powers of these Boards to the Provincial Govern¬ 
ments. For instance, the legislation passed in the United 
Provinces in 1922 and 1924 deprived the Board of many of its 
powers and confined its control to the settlement of land 
revenue and the management of government estates. But a 
quasi-judicial power like that of hearing appeals in revenue 
cases ought not to be vested in the ‘ party ’ governments of the 
Provinces as it is liable to abuse, and therefore the Government 
of India Act of 1935 contemplates the establishment of an 
independent authority like the Revenue Board in every province 
for the exercise of this appellate power. 

We may now turn our attention to the district and its sub¬ 
divisions. There are more than 250 districts in British India,- 
They range in their area from two to ten thousand square miles, 
the average size of a district being 4,430 square miles. Eve ry 
district is divided into three or four sub-divisions. The. sub¬ 
division is placed in charge of an Assistant or Sub-Collector 
who is a junior officer of the Indian Civil Service or a Deputy 
Collector who is a senior officer of the Provincial Service. The 
Sub-Divisional Officer is also usually a magistrate of the first 
class and hears appeals from the second and third class 
magistrates in his sub-division. Under the general control of 
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the Collector, he supervises the revenue and magisterial 
administration in his sub-division. In M adras« Bombay and 
the United Provinces, each sub-division is further sub-divided 
into taluKs or tahsils which are between 400 and 600 square 
miles in area. Each taluk is in charge of a Tahsildar (or 
Mamlatdar, as he is called in Bombay) who belongs to the 
Subordinate Civil Service, and in large taluks he is assisted by 
a Deputy or Naib Tahsildar. The Tahsildar is usually a 
magistrate of the second class, but in Madras, seldo m acts as 
such, the bulk of the magisterial work being done by separate 
officers called the stationary sub-magistrates who are drawn 
from the revenue staff of the district and usually rejoin it on 
promotion. The Tahsildar has under him a number of revenue 
inspectors or Kanungos who assist him in his work. Below 
them come the village officials—mostly hereditary—the village 
headman or Munsif who collects the revenue, and in Madras, 
tries petty civil and criminal cases; the village accountant, 
known variously in different places as the Karnarn, Karkun, 
Kulkarni or Patwari, who keeps the village accounts, registers 
of holdings and all other records connected with the land 
revenue ; and the village watchman called chaukidar or talari, 
who is the rural policeman. 

The administrative organization of the district reaches its 
apex in the Collector-Magistrate. ‘ He is the principal officer 
of Government in every branch of the executive administration 
of the district. As the local representative of the Government 
through whom all the orders and measures of the ruling power 
are issued and made known to the people, and on whom the 
Government depends for information of every serious matter 
that occurs, he holds a position of great and exceptional 
importance.’ (Sir John Strachey.) 

His duties as revenue collector differ in different provinces 
according to the nature of the tenures under which land is held. 
They are specially heavy in provinces like Madras and Bombay 
where under the ryotwari tenure^ the settlement is made with 
the revenue is collected from many thousands of 
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individual cultivators. They are comparatively light in Bengal, 
where under the permanent Zamindari settlement of Cornwallis 
{made in 1793), his business is confined to receiving, at fixed 
dates, the sums payable by a small number of big Zamindars. 
The Collector manages government estates and also private 
estates held by the Court of Wards in trust for minors and 
other persons. He superintends the partition and sub-division 
of holdings and regulates the distribution of government assess¬ 
ment among them. In his office are maintained all records 
connected with land and land revenue wherein are registered 
all particulars relating to holdings of land, their patta-holders, 
the assessment levied on each, transfers of land etc. The 
Collector is also responsible for the management of the District 
Treasury into which all public moneys are deposited and which 
acts as a banker for the different public departments and 
public bodies. He supervises the compilation of the periodical 
returns of produce and prices and supplies to the Government 
statistics on any matter, that may be demanded of him. In 
some provinces, he adjudicates in rent disputes between 
landlord and tenant. He makes loans to the agriculturists on 
behalf of the Government. In times of trouble due to natural 
calamities like famines, floods or cyclones, it is he who is 
entrusted with the organisation and administration of measures 
of relief. 

The Collector is also the Chief Magistrate of the district. 
He was entrusted with this power in Madras and Bombay in 
1818 and in Bengal, first in the time of Lord William Bentinck 
in 1831 and finally in the time of Lord Canning in 1859. As 
a magistrate of the first class, he can, inflict punishment up to 
two years’ imprisonment and a fine up to Rs. 1000. He can 
hear appeals from the decisions of the subordinate magistrates 
of second or third class. As the District Magistrate, he has 
control over the subordinate magistrates in the district. He is 
competent to transfer cases from one magistrate to another or 
to himself. He can call for the records of any proceedings in 
any of the subordinate courts and may order a re-trial in certain 
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cases or submit the records to the High Court for revision. As 
he has very little time to spare for any sort of detailed work, 
he tries but few cases himself. He is mainly concerned with 
the superintendence of the magisterial administration in the 
district. As the chief executive authority in the district, he is 
responsible for the peace and order in the district and for this 
purpose he is endowed with extensive powers under the 
Criminal Procedure Code for the prevention of crime and 
suppression of disturbances. For the same purpose, the police 
force is placed under his control and direction. He can employ 
them as he thinks best for the maintenance of law and order 
and the detection and suppression of crime. The District 
Superintendent of Police has to obey the orders of the District 
Magistrate with regard to any of these purposes and is 
responsible to him for the efficient performance of duty by his 
subordinates, while he is departmentally subordinate to the 
Inspector-General of Police for the discipline and internal 
management of the police force under him. 

The position of the District Officer has undergone consider¬ 
able change and modification during the course of the last 
sixty or seventy years. What it was in the seventies and 
eighties of the last century may be gathered from the following 
description given by Sir William Hunter in his book * The 
Indian Empire.* (1881): 

‘ The_District Officer, whether known as Collector- 

Magistrate or as Deputy-Commissioner, is the responsible head 
oP his jurisdiction. Upon his energy and personal character 
depends ultimately the efficiency of our Indian Government. 
His own special duties are so numerous and so various as to 
bewilder the outsider ; and the work of his subordinates, 
European and native, largely depends upon the stimulus of 
h is pers onal example. His position has been compared to that 
of the French prefet; but such a comparison is unjust in many 
ways to the Indian District Officer. He is not a creature of 
the Home Office, who takes his colour from his chief, and 
represents only officialism; but an active worker in every 
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department of the public well-being, with a large measure of 
local independence and of individual initiative. 

As the name of Collector-Magistrate implieSv-~iuS-^jQauailU 
functions are two-fold. He is a fiscal officer» charged with the 
collection” of the revenue from the land and other sources; he 
is also a revenue and criminal judge, both of first instance and 
in appeal. But his title by no means exhausts his multifarious 
duties. He does in his smaller local sphere all that the Home 
Secretary superintends in England and a great deal more; for, 
he is the representative of a paternal and not of a constitutional 
government, police, jails, education, municipalities, roads, 
sanitation, dispensaries, the local taxation, and the imperial 
revenues of his district are to him matters of daily concern. 
He is expected to make himself acquainted with every phase 
of the social life of the natives, and with each natural aspect 
of the country. He should be a lawyer, an accountant, a 
surveyor and a ready writer of State papers. He ought also 
to possess no mean knowledge of agriculture, political economy 
and engineering.’ 

The Collector-Magistrate in the olden days, if we may say 
so without any disrespect, was a jack-of-all-trades or the 
general manager of the governmental concern in the district. 
His position iiicreased in importance with the expansion of 
governmental activity. Function after function, as enumerated 
above, was entrusted to his care. But as each grew into 
maturity, each shook itself free from his control and got itself 
organized into a specialised department in the name of 
efficiency. For instance, the police was completely under the 
control of the District Officer before I860. Complaints reached 
the Government as to its inefficiency. A Police Commission 
was appointed and on its report, the police was reorganized 
into a separate department with its own district head, the 
Superintendent of Police, under the control of its own depart¬ 
mental chief, the Inspector-General of Police at the head¬ 
quarters. TTie story was repeated in the case of the other 
departments—^Education, Public Works, Forests, Medical Admi- 
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nistration, Sanitation, Prisons, etc. Each of these has its own 
<jepartmental head in the district who looks for control to his 
own provincial departmental chief—the Director of Public 
Instruction, the Chief Engineer for Irrigation or for Roads and 
Buildings, the Chief Conservator of Forests, the Surgeon- 
General, the Sanitary Commissioner, the Inspector-General of 
Prisons, etc. In more recent years, other services have 
similarly grown into separate administrative departments, viz., 
agriculture, industries, factories and co-operative credit. This 
process of specialisation and differentiation of government 
work which has been going on all the while has been further 
accelerated by the Reforms of 1919. For instance, the District 
Officer has been relieved of his duty for the assessment of the 
income-tax which has been organized into a special imperial 
department. Since 1919 also, he has ceased to preside over 
the District Boards and the Municipalities in his district. All 
this has considerably reduced the Importance of the District 
Officer. The Decentralization Commission, reviewing the 
position of the Collector in view of these new developments, 
wrote in 1909 : ‘ We are emphatically of opinion that the 
position of the Collector as administrative head of the district 
should be recognized by officers of all special departments . . . 
The Collector ought to be entitled to call for any information 
which he thinks fit from them, and to have such information 
given to him spontaneously in matters of importance, while 
any views he may express should receive the fullest considera¬ 
tion.* This recommendation is being acted upon and has to 
some extent safeguarded the position of the Collector as the 
chief representative of the Government in the district. 

The development of communications and the advent of 
democracy have further affected adversely the position of the 
Collector. He no longer possesses * a large measure of local 
independence and of individual initiative.* He has to refer 
every important matter to the headquarters and act upon orders 
received. He is, J[or instant entrusted with large powers of 
control, on behalf of the Government, over the local boards 
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and municipalities in his district, l^t be can no longer exercise 
these powers in accordance with his own personal views, but 
has to act according to the wishes of the Minister in charge 
of the Local Self-Government Department. This is because 
he has ceased to be the representative of a paternal government 
and has come to be the agent of a constitutional governments 
As the government has passed into the hands of the sons of 
the soil, it no longer looks to him for assistance and advice in 
the framing of its policies. The change in his position is 
clearly reflected in a corresponding change in the nature of 
his work. He and his subordinates now spend a larger portion 
of their time in supplying to the Ministers the information and 
materials required for framing answers to the questions put to 
them in the provincial legislature. The District Officer is now 
more and more concerned with the interpretation, application 
and enforcement of the large growing body of social and 
economic legislation enacted by the new democratic legislatures. 
It seems therefore no longer unjust to compare the position 
and functions of the Collector with those of the French Prefect. 
Each started his career as a local governor under a strong 
despotic centralised government and has changed with the 
times. But while the French Prefect has already adjusted 
himself to his new position by changing his character as well 
as his manners, the Indian Collector is still trying to do so and 
may well demand some time—which is reasonable—as the 
changes made here have been so recent. 

Will there be a further sub-division of the functions of the 
District Officer between the Collector and the Magistrate in 
future? A controversy has long raged upon this question and 
has not yet been laid at rest. As we have seen, revenue and 
magisterial functions at the present time are discharged by the 
same set of officials from the Collector-Magistrate downwards. 
TTie advocates who demand the separation of the judicial from* 
the executive functions argue that the present position is 
indefensible both in theory and practice. Justice has grievous¬ 
ly suffered, they say, by the combination of the function of 
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the Prosecutor with that of the Criminal Judge. The officer 
who has been closely connected with or at least concerned in 
the investigation of an offence by the Police under his control 
and probably at his instance, is already biassed against the 
accused and he cannot be expected, therefore, in the capacity 
of Judge, to decide the case dispassionately. It may be argued 
on the other side that this is but an imaginary grievance, that 
the combination of functions is only theoretical, since the 
District Magistrate in practice does not find time to try any 
but ‘ an infinitesimal proportion of cases.’ But the above 
argument nevertheless loses none of its force as the subordinate 
magistrates who depend upon his favour for their promotion 
and prospects always try to please him by inflicting such 
punishments as will meet with his approval. It is also pointed 
out that executive officers, being keenly interested in carrying 
out particular measures, are apt to be brought into conflict 
with individuals and they may misuse or abuse their judicial 
powers to persecute and oppress those who have happened 
to incur thus their displeasure. The existing system moreover 
involves much expense and hardship to the suitors and in¬ 
convenience to their lawyers who are required to follow the 
camp of the judicial officer, who, in the discharge of his 
executive duties may be making a tour of his district. Another 
serious defect of the present system is that the subordinate 
magistracy, who are mainly recruited from the clerical stziff of 
the Collectorate, do not possess the requisite legal training and , 
knowledge necessary for a proper discharge of their judicial 
duties. 

It used to be argued in favour of the existing system that 
it was well-suited to the condition of the people and was 
necessary for the stability of British rule in India. Lord > 
Canning wrote in 1857 that in his opinion the patriarchal form 
of government was, ‘ in the present condition of the people,* 
most congenial to them and most understood by them. Sir 
Frederick Halliday, Lieutenant-Governor of Bengal in 1856, 
argued that ‘ to deprive our magistrates of judicial powers 
F. 17 
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y/ 'would degrade them in the eyes of the native community who 
can never understand why. when the Hakim has caught the 
thief, he should not forthwith try and punish him,’ Sir Fitz 
James Stephen and Sir John Strachey declared that there 
could be no greater error than to suppose that a principle 
necessary for England might be good for India also. The 
j District Officer, they argued, * is one of the mainstays of our 
y dominion ; ' therefore ‘ the maintenance of the position of the 
District Officers is absolutely essential to the maintenance of 
British rule in India/ 

Such arguments as these have lost all point and force now. 
The government has now been transformed from an alien 
autocracy into an Indian democracy. With the increasing 
spread of education and political consciousness, the people 
are now as much accustomed to * the rule of law ’ as their 
ancestors had been to a ‘ rule by men ’ when the English first 
set foot in this country. But why is it, then, that this reform 
has not been effected as yet? The simple answer is that the 
Indian Legislatures have not had hitherto the power. But who 
can be sure that it will ever be effected in future? It will not 
however be in the near future and that for the following 
reasons. In the first place, the evil complained of is not a 
crying evil, demanding a perernptory removal. The collection 
of cases (about 30 in number) illustrating the evils of the system, 
presented by Lai Mohan Ghose (1899) and P. C. Mitter (1913) 
in their pamphlets on the subject shows that the system 
worked badly and oppressively in Bengal. It has not been 
found to be so oppressive elsewhere (e.g., Madras). There 
may have been instances of petty persecution and oppression 
in the past everywhere but these have considerably diminished 
and are diminishing with the increasing spread of education 
among the people, the growth of an efficient bar in the mofussil, 
the increasing facilities for publicity in case of manifest 
injustice and the greater use made of the rights of appeal and 
revision. Secondly, it has been asked whether the reform is 
worthwhile the additional expense it entails. The Madras 
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Committee (which was set up by the Provincial Legislature in 
1922 to draw up a scheme of separation) estimated the addi¬ 
tional recurring cost at Rs. 3% lakhs a year and the Bengal 
Committee at Rs, 4J4 lakhs a year for their respective Provinces. 
The Madras Government differed from the Committee’s 
estimate and put the figure as high as Rs. 15 lakhs. This 
matter has to be carefully gone into again, before a decision 
can be taken on the main question. Lastly, political considera¬ 
tions are likely to complicate the issue. The Ministers under 
the Montford Reforms have realised, like their colleagues in 
the Executive Council, the value and importance of the 
District Officer as their accredited local representative through 
whom they could exert their power and consolidate their 
influence in the districts. They have come to the opinion of 
Sir John Strachey that every cause which tends needlessly 
to diminish his influence lessens the authority of the Govern¬ 
ment.’ Their successors are most likely to entertain the same 
view. In any case it is clear, from the recommendations of 
the different Provincial Committees on the subject, that the 
District Officer will not be divested of his ‘ preventive powers,’ 
as he will continue to be responsible for the maintenance of 
law and order in the district. 
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CHAPTER XIll 


LOCAL SELF-GOVERNMENT 

The units of local self-government in our country are the 
Presidency town corporations and mofussil municipalities in 
urban areas and the district and taluk boards and village 
unions or panchayats in rural areas. The earliest attempts at 
municipal government were made in the Presidency towns. 
As early as 1687, the East India Company, acting under the 
l^fiuthority delegated to them by King James II, established by 
• charter a municipal corporation at Madras, consisting of a 
mayor, aldermen and burgesses with power to levy a tax for 
the building of a town-hall, a public jail and a school house 
and for such other amenities and conveniences of civic life. 
But the inhabitants of Madras strenuously resisted the imposi¬ 
tion of anything in the nature of a direct tax and the mayor was 
therefore forced to seek permission to levy an octroi duty on 
certain articles of consumption to provide the necessary funds. 
The Charter of 1726 established in each of the Presidency towns 
a Mayor's Court, consisting of a Mayor and aldermen without 
the burgesses, but this was more a judicial than an administra¬ 
tive body. The next important enactment on the subject was 
1:he Charter'Act of 1793 which empowered the Justices of the 
•^Peace, appoir^d for each of the Presidency towns, to provide 
for the scavenging, watching and repairing of the streets and 
to levy a rate on houses and lands to defray these expenses. 
Acts were passed in 1845 and 1847 for Bombay and Calcutta 
respectively, wfiiening t;heir constitutions and introducing a 
small elected element in them. But between 1856 and 1858, 
Acts were passed which created in each of the Presidency 
^ty vns a body corporate consisting of three nominated and 
salaried commissioners in whose hands all the municipal func¬ 
tions were concentrated. Th© princiole of election bv rate- 
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payers to the extent of one-half or more of the members of the J 
Council was first introduced in Bombay in 1872. then in CaM 
cutta in 1876 and later in Madras in 1878. 

For urban areas outside the Presidency towns, no legis¬ 
lation was attempted till the forties of the last century. In 
1842 an Act was passed for Bengal which permitted the 
formation of a municipal committee in any town on the appli¬ 
cation of not less than two-thirds of its inhabitants. The Act 
proved a thorough failure, as it provided only for direct taxa¬ 
tion which was intensely disliked by the people. Another Act 
was passed in 1850 which applied to the whole of British India. 
This was also permissive in its nature, but as it made provision 
for both direct and indirect taxation, it worked with some suc¬ 
cess in the North-Western Province (Agra) and Bombay, though 
it had practically no effect in Bengal and Madras. In the 
Madras Presidency, however, there existed at this time a 
number of voluntary associations in some of the more important 
towns, which raised subscriptions for improvements in conser¬ 
vancy and sanitation. The Government gave them a grant-in- 
aid equal to the sum raised by subscriptions and this amounted 
to about Rs. 23,000 in 1863-64. 

During the first decade following the Mutiny, there were 
many causes at work which tended to accelerate the develop¬ 
ment of local government in our country. Before 1861, the 
concentration of all power in the hands of the distant Imperial 
Government had resulted in a total neglect of all beneficent 
local services, but in that year the power of local legislation 
was conferred on the Provincial Governments who naturally 
evinced a keener interest in all such matters. Then, in 1863 
was published the report of the Royal Army Sanitary Commis¬ 
sion which drew the attention of the Government and the 
public to the unhealthy condition of towns and the need for 
their immediate improvement. The most important cause 
was however furnished by the critical condition of the imperial 
finances. The Indian Public Debt almost doubled itself be¬ 
tween 1856 and 1861, mainly as a consequence; of the Mutiny, 
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the military expenditure showed a marked increase on account 
of the higher ratio which now came to be maintained between 
the British and the Indian troops, and the guaranteed system 
of constructing railways involved the Government in an annual 
loss of about one and a half crores of rupees. Under the 
over-centralized system of finance, the Provincial Governments/ 
were putting forward inconvenient claims for larger allotments 
from imperial revenues for various kinds of beneficial expen¬ 
diture in their provinces. There was thus a sharp rise in the 
expenditure of the Imperial Government which had to be met 
either by additional taxation or retrenchment in other direc¬ 
tions. The Government was unwilling to irupose any addi¬ 
tional taxation for fear of rousing discontent in the country. 
The only course left open to them was therefore retrenchment 
and this was sought to be effected on services like roads, edu¬ 
cation and medical relief. These services no doubt needed 
encouragement and expansion and not curtailment in expen¬ 
diture ; but these were all local services and the expenditure 
on these should properly be met by local taxation and not out 
of imperial revenues. This idea was first emphasised by 
Mr. Laing in his financial statement for 1861-62. Speaking 
again in 1862, he pointed out * if this great empire is ever to 
have the roads, the schools, the local police and other instru¬ 
ments of civilization which a flourishing country ought to 
possess, it is simply impossible that the Imperial Government 
can find either the money or the management.’ Local taxa¬ 
tion for local purposes should in fact be encouraged, as local 
taxes possessed certain obvious advantages over imperial 
taxes. They would tap new sources of revenue which were 
not within the reach of the Imperial Government. People 
would pay them more willingly, when it was known that their 
proceeds would be spent exclusively on local improvements 
and under the guidance and supervision of their own local 
leaders. The promotion of local self-government, it may be \ 
noted, was here involved as a corollary or consequence of | 
local taxation. ^ 
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Between 1864 and 1868, Acts were passed by the Pro¬ 
vincial Governments to give effect to these views. In Madras 
the Towns Improvement Act of 1865 and the District Road 
Cess Act of 1866 were passed to relieve the Imperial Govern¬ 
ment of the expenditure on urban police and district (as dis¬ 
tinguished from imperial or trunk) roads respectively. The 
Towns Improvement Act empowered the Governor in Council 
to constitute a municipal commission in any town at his dis¬ 
cretion, consisting of the District Magistrate as ex-officio 
President and the Public Works Range Officer as an ex-officio 
member and not less than five other members nominated by 
him from among the residents of the town for a period of one 
year. But under the District Road Cess Act, not even a com¬ 
mittee of this kind was associated with the Collector in the 
administration of the road fund. Similar was the development 
of local government in other provinces also. In the Bengal, 
the North-Western Province and the Punjab Acts, provision 
was no doubt made for the election of a certain number of 
commissioners with the permission of the Local Government, 
but except in the Central Provinces to which the Punjab Act 
was extended, nowhere else was the elective principle actually 
introduced. As local taxation was used for purposes of a non¬ 
local character, as, for instance, the maintenance of the 
‘ urban ’ police, and as it was not accompanied by any genuine 
measure of local self-government, people naturally became 
prejudiced against local and municipal institutions * as mere 
devices created by an ingenious government to extract more 
money from them ’ and strongly opposed their introduction 
into their localities. 

The Resolution on Provincial Finance issued by Lord 
Mayo's Government in 1870 which secured a large measure of 
relief to the imperial finances by ‘ provincialising * certain 
services like roads, education and medical relief, dwelt on the 
insufficiency of imperial resources and the consequent need of 
local taxation to develop such services, and emphasised in 
particular the necessity and importance of promoting local 
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self-government to attain success in that policy. ‘ Local 
interest, supervision and care ' it said, ‘ are necessary to 
success in the management of funds devoted to education, 
sanitation, medical charity and local public works. The 
operation of this resolution, in its full meaning and integrity, 
will afford opportunities for the development of self-govern¬ 
ment, for strengthening municipal institutions and for the 
association of natives and Europeans, to a greater extent than 
heretofore, in the administration of affairs.’ 

Acts were passed in the different provinces to give effect 
to this policy. In Madras, a new Towns Improvement Act 
was passed in 1871 which however made no important changes 
in the earlier Act. ITie Collector continued to be ex-officio 
member and president. In the place of the P. W. D. Officer, 
the Revenue Divisional Officer was made the second ex-officio 
member. The tenure of office of the other members was 
extended to three years. The total number of officials, ex- 
officio and nominated, were not to exceed one-half of the 
total strength of the commission. The Local Government were 
empowered to permit the election of a certain number of 
commissioners by the ratepayers. But no action was taken 
to give effect to this provision till 1880-81, when it was intro¬ 
duced only in four municipalities! In 1871 was also passed 
the Local Funds Act for the rural areas. It empowered the 
Local Government to constitute local fund circles—one or 
more for each district—and set up in each of them a local board, 
consisting of officials and non-officials, nominated by the 
Government, with the Collector as ex-officio President. The 
provisions of this Act generally corresponded to those of the 
Towns Improvement Act of that year, but no provision was 
made in this Act for election even as a permissive measure. 
The elective principle made no greater headway in the other 
provinces. 

In 1882 was issued the famous resolution of Lord Ripon’s 
Government on local self-government which dealt with all 
tfie aspects of the subject in a thorough and comprehensive 
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manner. It ad v oca ted the extension o f local s^lf-government 
primarily as an instrument of political and popular education. 
It pqintecjout that ttie task of administration was becoming 
more onerous as the country progressed in civilization and 
material prosperity, that the burden laid upon the shoulders of 
the local officers was growing increasingly heavier and that 
relief could come to them only by inducing the people them¬ 
selves to undertoke the management of their own affairs and 
developing in them a capacity for self-help. It „ laid down 
certain general principles for the guidance of the Provincial 
Governments, while leaving to them a wide discretion in 
matters of detail. It called upon the Provincial Governments 
to establish throughout the country ‘ a network of local boards, 
to be charged with dehnite duties and entrusted with definite 
funds.’ It thus placed a special emphasis upon the need of 
developing rural self-government which had hitherto been 
generally neglected. It considered it as essential to the success 
oF this scheme that the area of jurisdiction allotted to each 
board should be sufficiently small to ensure both local knowl¬ 
edge and local interest on the part of each member. , It 
expressed the opinion that the smallest administrative unit— 
the sub-division, the taluka or the tahsil—should ordinarily 
form the maximum area to be placed under a local board. 
But smaller jurisdictions might be constituted where these 
might be found suitable, or in certain cases a district board 
might be set up in addition to these sub-divisional boards 
either to co-ordinate the work of the latter or to exercise control 
oyer them. 

4^The resolution laid down that these boards, whether urban 
or rural, should everywhere contain a large ^preponderance of 
^n-officialimembers and in no case should the official members 
be more than one-third of the whole. Members of the boards 
should be chosen by election wherever this might be deemed 
practicable. U enunciated the important principle _ th§t 
Government should exercise its control over the local bodi^ 
from without rather than from within. This meant that thfe^ 
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Collector should no longer be the ex-officio President of the 
local boards within his jurisdiction^ That would enable the 
non-oiScial members to express their opinions freely and fear^ 
lessly and would induce them to take a real interest in the 
management of their local affairs. The resolution also pointed 
out that it would be hopeless to expect any real development 
of self-government, if local boards were subject to check and 
interference in matters of detail. The Government skmld 
* revise and check the acts of the local boards but not dictate ’ 
them. It should, for this purpose, have two powers of control. 
In the first place, its sanction should be required to give 
validity to certain acts, such as the raising of loans, the imposi¬ 
tion of taxes in other than duly authorised forms, the aliena¬ 
tion of municipal property, interference with any matters 
involving religious questions or affecting the public peace and 
the like. In the second place, it should have power to set 
aside altogether the proceedings of the boards in particular 
cases and in the event of any gross and continued neglect of 
any important duty, to suspend the board temporarily by 
the appointment of persons to execute the office of the board 
until the neglected duty has been satisfactorily performed. 

The resolution led, as usual, to the enactment of a series 
of provincial Acts all over the country. In Madras, the Dis¬ 
trict Municipalities Act and the Local Boards Act were passed 
in 1884. The former limited the number of official members 
of a municipal council to one-fSurth of its total strength and 
empowered the Local Government to permit the election of 
members up to three-fourths of the whole number. Power 
was also taken by the Government to permit the councils to 
elect their own chairmen and where this might pot be deemed 
advisable, to appoint non-officials as chairmen.'^ These powers 
were used by the Provincial Government most cautiously and 
indeed even reluctantly. The number of elected members 
who formed about one-fourth of the total number of members 
of the councils in 1884-85 rose, after the lapse of a quarter of 
a century, to only a little less than one-half of their total! So 
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late as 1915, it was calculated that out of 63 municipalities, 
only 38 had elected non-official chairmen. The pace of pro¬ 
gress was slower still in the case of the rural boards. The 
1 Local Boards Act of 1884 provided for the establishment of 
three grades of local authorities—the union panchayats (with 
jurisdiction over a village or group of villages), the taluk boards 
and the district boards which might be wholly nominated, or 
partly nominated and partly elected, at the discretion of the 
Provincial Government. The number of officials should not 
be more than one-third of the whole in the case of the taluk 
boards and one-fourth in the case of the district boards. 
Election to the district boards was to be only by the members 
of the taluk boards from among themselves and that to the 
latter, by the members of the panchayats and where these did 
not exist, by the taxpayers and inhabitants of the taluk. Power 
was taken by the Provincial Government to appoint non¬ 
officials as Presidents or to permit the boards to elect them. 
But the rural boards continued to be wholly nominated up to 
1909. Before this, Government had permitted no doubt the 
* election ’ of one-half of the members of the district boards, 
but inasmuch as this was made by members of the taluk boards 
who were all nominated, it could not of course be called real 
popular election. TJie Collector continued to be ex-officio 
president of the district board and the sub-divisional officer 
the president of the taluk board. The Government continued 
to maintain an excessive arrfcunt of control over the local 
boards both from within and from without. * Critics of the 
present system ’ wrote the Decentralization Commission in 
their report (1909), ‘ have dwelt on the failure to develop the 
principle of election, and on the appointment of official presi¬ 
dents. The boards, it Jigisbeen urged, have practically 
become a department of the Government administration ; 
their work is done by the official element within the board?, 
themselves, or by Government departments at the boards’ 
expense ; their proceedings are subject to excessive outside 
control; and in present circumstances, they can never become* 
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as Lord Ripon intended them to be, effective instruments of 
local self-government.* The Commission made a number of 
detailed proposals to remedy some of the above defects. Six 
years after the publication of this report, the Government of 
India issued a resolution (1915) half-heartedly endorsing most 
of these proposals. But nothing came out of them, as their 
application was left entirely to the discretion of the Provincial 
Governments. 

The next step forward was the direct outcome of the 
Announcement of 20th August. 1917, which advocated the 
policy of developing self-government in India by gradual 
stages. The authors of the Joint Report were of opinion that 
this policy could be given effect to immediately in the sphere 
of local self-government. They laid down the definite formula 
that there should be, as far as possible, complete popular 
control in local bodies and the largest possible independence 
for them of outside control. To give effect to this policy, the 
Government of India issued a resolution in 1918. This recom¬ 
mended the establishment of substantial elected majorities in 
all boards, municipal and rural, nomination being retained 
only to secure the due representation of minorities ; tjie re¬ 
placement of official chairmen by elected non-officials in all 
municipalities and, where possible, in rural boards ; and the 
lowering of the Franchise to an extent to make constituencies 
really representative of the general body of the ratepayers. 
In the case of the larger municipalities and the district and 
sub-district boards where the work of administration was likely 
to be heavy, it suggested that the ordinary official work should 
be entrusted, not to the chairman, but to a special executive 
officer appointed for the purpose. It expressed the view that 
except in cases of really grave mismanagement, local bodies 
should be permitted to make mistakes and learn by them 
rather than be subjected to interference either from within or 
from outside. It made a number of recommendations with a 
view to bring about a large relaxation of control now exercised 
by the Government over the local bodies. Municipalities and 
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rural boards should have a free hand v^ith regard to their own 
budgets subject to the requirement of maintaining a minimurh' 
standing balance to be prescribed by the Government. They 
should have full liberty to impose or alter taxation within 
the limits laid down in the municipal laws except that the 
sanction of the Government would be required in case a 
board indebted to the Government proposed to reduce a tax. 
Except with regard to the appointment, removal and condi¬ 
tions of service of the secretary or other executive officer, or 
of expert officers like the engineer and the health officer, the 
local bodies should have complete control over their estab¬ 
lishments. the Government prescribing only general rules in 
respect of such matters as leave, allowances, maximum salaries, 
pensions and provident funds. The resolution also dealt at 
length with the question of village self-government. The 
Decentralisation Commission had devoted a special chapter in 
their report to this subject and had recommended the 
establishment of village panchayats throughout the country to 
preserve and develop the corporate life of the village 
and to prevent its further disintegration. The resolution 
of 1918 fully endorsed this view and made detailed 
suggestions as to the constitution and functions of these 
panchayats. 

Effect has been given in every province by means of fresh 
legislation to the principles enunciated in the resolution of 
1918. The Government of Madras passed a series of four 
Acts for this purpose—the City Municipal Act in 1919 and the 
District Municipalities Act, the Local Boards Act and the 
Village Panchayat Act in 1920. Since 1921, the Local Self- 
Government Department has been in charge of a minister 
responsible to the provincial legislature and the interest 
evinced in the subject by the people and politicians of the 
province is evidenced by the long series of Acts that have 
been passed from time to time with a view to make the local 
bodies more democratic, useful and efficient. The following 
brief sketch of the existing system will make clear the lines 
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along which progress has been made during the last one 
decade and a half. 

Administrative Areas .—There has been a remarkable 
development of village self-government in our Presidency during 
this, period. The number of villages in which panchayats 
have been constituted has risen from 588 in 1920-21 to 5755 in 
1935-36 ! Even so, it is only one village out of nine that has 
got a panchayat of its own. We may however hope that in 
the near future every village or group of villages will have 
a panchayat of its own to look after the physical, economic 
and cultural well-being of its inhabitants. Looked at from 
whatever point of view, the village is bound to become the 
primary unit of local self-government throughout our country. 
India is a land of villages and national development can there¬ 
fore be interpreted only in terms of an all-round village deve¬ 
lopment. ‘ Village autonomy * and ‘ rural reconstruction ’ 
have naturally occupied therefore a prominent place in the 
programme of the Indian National Congress. Secondly, on 
account of the smallness of its size and the sense of the com¬ 
munity-spirit and local patriotism still existing among its inha¬ 
bitants, the village offers the best and indeed the id^al 
training-ground to the people in the art of self-government, 
f The promotion of * village autonomy ’ is therefore necessary 
for the successful working and complete realisation of provin¬ 
cial and national autonomy. 

Above the village, there are in most of the provinces two 
sets of local authorities—the district and taluk boards—dis¬ 
charging almost identical functions. The taluk boards also 
carry on the functions of the panchayats in areas where these 
are not constituted. But if the panchayat system becomes 
universal—as we hope it will—it is unnecessary and wasteful 
to maintain both these higher authorities with their duplication 
of services and establishments. But which of these should be 
abolished 7 On this, there has been a long controversy in 
our Presidency. It was found by experience that the taluk 
boards were financially weaker of the two, as many of them 
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failed to balance their budgets. A larger area than the taluk 
is necessary to organise and maintain costly services like roads 
and bridges, schools, hospitals and dispensaries, at the maxi- 
n um degree of efficiency by attracting to its service, by the 
payment of adequate salaries, a highly qualified staff of 
engineers, doctors and teachers. Such a large area is also 
required to secure co-ordination and uniformity in certain 
matters such as those connected with the enforcement of 
sanitary rules and preventive and remedial measures to be 
taken against epidemics and contagious diseases, and also to 
prevent overlapping of effort, as for example, in the matter of 
opening a new school or dispensary or of constructing a new 
road in a particular area. A large area is also more economi¬ 
cal than a number of smaller areas, as much less in that case 
need be spent in the way of ‘ overhead charges ’ on office 
and establishment, on travelling expenses, etc. It was for 
these reasons that the taluk boards were abolished in our 
Presidency in 1934. Tliere are thus at present only two sets 
of local authorities in the rural parts of our Presidency. Viz., 
the village panchayat and the district board. The same is also 
the case in the Punjab, the United Provinces and Assam. 

Constitution .—The constitution of the local bodies has 
been made completely democratic in our Presidency by the 
Amending Act of 1930. The franchise is now given to all 
the residents of the locality who have attained the age of 
twenty-one years and have been, in the preceding year, 
assessed to any tax or rate, or registered as landholders or 
tenants. It is likely that adult suffrage will be introduced for 
elections to local bodies in the near future. Next, the system 
of nomination was done away with even for the representa¬ 
tion of minority communities and provision has been made to 
secure the same object by means of election through reserva¬ 
tion of seats. The members of the local bodies are thus now 
completely elected. Their presidents have also been made 
more responsible to them. Every local board and every 
municipal council is now given the right to elect its own presi- 
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dent and also to remove him from office by passing a vote of 
no-confidence at a special meeting called for the purpose by a 
majority of not less than three-fifths of its sanctioned strength. 

In many of the provinces, the non-official chairman or 
president still continues to be the executive authority of the 
Loard. This has led to much inefficiency in municipal 
administration. The non-official chairman, having other 
avocations, is not able to devote his full time and attention to 
municipal work which is therefore left to an ill-paid secretary 
or manager who is little better than a clerk. As the chairman, 
like any other councillor, is elected by the people, he is 
generally reluctant to incur unpopularity by vigorously en¬ 
forcing the council’s resolutions in matters such as the collec¬ 
tion of taxes and improvement of sanitation. Complaints are 
also often made against him that he has been abusing the 
power vested in him of making appointments and of giving 
contracts, for personal or party purposes. It is therefore 
absolutely necessary, in the interests of purity and efficiency 
of municipal administration, that a distinction should be made 
between the formulation of policy and criticism and ultimate 
control of municipal administration which should be left to the 
elected council and its chairman, and the execution of the 
council's resolutions, the daily conduct of administration and 
the control of municipal servants which should be vested in 
a well-paid full-time officer like the municipal Commissioner. 
This important reform has been carried out in Madras where 
the Local Government, acting under the authority granted td • 
them by an Act of 1933, have appointed a Commissioner to 
every Municipality in the Presidency. It is unfortunate that 
this salutary principle has not been recognised as yet in the 
case of the district boards in our Presidency. In a few other 
provinces also, notably in Bombay and the United Provinces, 
the municipal administration is vested by statute in a separate 
full-time officer, appointed by the Council, who has to work 
under the direction and control of the chairman and 
council. 

F. 18 
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Functions and Resources .—^The functions c?ritrusted to 
municipalities and local boards are everywhere similar. Both 
of them are concerned with the administration of education, 
public health, sanitation, medical relief and public works, 
including roads and bridges. Such differences of detail as 
exist between the two are due to the diflFerent requirements of 
town and country. Thus, water-supply, drainage, scavenging 
and lighting are matters in which municipalities are more 
interested (i.e., spend more) than local boards, while the 
construction and maintenance of roads and bridges is a sub¬ 
ject in which local boards are more interested than municipal¬ 
ities. The primary function of panchayats is to look after 
such matters as village sanitation and water-supply and village 
communications, but they are sometimes entrusted with the 
management of elementary schools, panchayat dispensaries, 
village forests and minor irrigation works. In some provinces, 
they are also given power to decide petty civil and criminal 
cases, but in Madras, separate panchayat courts have been 
established for this purpose. 

Local bodies obtain their revenue from three main 
sources—(I) taxation, (2) provincial grants and (3) fees, tolls, 
rents, etc. Municipalities levy a variety of taxes—a tax on 
houses and lands, a tax on vehicles and animaU, a tax on pro^ 
fessions jtnd trades ; in some provinces, an octroi duty, or its 
modification, the terminal tax ; and in particular localities, a 
tax on pilgrims, on servants, etc. In the rural areas, the land- 
cess is the most important tax. In Madras, it is levied at the 
rate of one anna six pies in the rupee on the annual rental 
value of all occupied lands and its proceeds are apportioned 
between the district boards and the panchayats in the ratio of 
2:1. The rural boards derive a substantial portion of their 
revenue from tolls, but these were abolished in Madras in 1931 
on the ground that they impeded the free flow of trade within 
the country and caused much hardship to the agriculturists. 
Some of the union boards and panchayats leyjr also a house- 
tax and a profession tax. The panchayats in Madras are 
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empowered to levy, with the previous sanction of the Provin¬ 
cial Government, any tax or rate which they might consider 
suited to their particular locality. The Provincial Government 
pays grants to the local bodies in aid of services like education, 
public health and roads, to the extent of fifty per cent or more 
of the expenditure incurred on them. These services have 
now come to be regarded as semi-national services in the 
maintenance and development of which the country as a 
whole IS interested. Local bodies also derive a small portion 
of their revenue from fees levied for the use of markets, 
slaughter-houses and cart-stands, rest-houses and travellers’ 
bungalows, from licence fees imposed to regulate offensive or 
dangerous trades, like tanneries and laundries, and from 
profits secured from any remunerative enterprises or commer¬ 
cial undertakings (in which there is very great scope for 
expansion) such as bus-services, supply of electricity, water¬ 
works. tree-planting, housing and land development schemes, 
etc. 

State Control ,—The Provincial Government possesses 
extensive powers of control over the local bodies, h has the 
power to create a new municipality or a panchayat, to alter 
its boundaries at its discretion and in extreme cases, to abolish 
any of them. It can remove a president or vice-president from 
officedissolve and re-constitute a local body or supersede it 
for a specified period of time for persistently making default 
in performing their respective duties or exceeding or abusing 
the powers vested in them by law. It has been given a wide 
power to make rules under the Act ‘ to carry out all or any 
of the purposes of the Act, not inconsistent therewith.’ A 
local body which has an outstanding loan cannot reduce or 
abolish any existing tax without the previous sanction of the 
Provincial Government. If it fails to make due provision for 
the discharge of its liabilities in respect of loans and for the 
maintenance of a working balance, the Provincial Government 
can modify its budget to make the necessaiy provision. If a 
lo<^l body proposes to borrow money for any of its purposes, 
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it has to apply for sanction to the Provincial Government- 
Wien a local body passes a new bye-law* or cancels or alters 
an existing one, it does not come into eflFect until it has been 
approved and confirmed by the Provincial Government. JFhe 
Government, and in an emergency, the District Collector, has 
power to suspend or cancel any resolution, order or licence 
issued by a local body or to prohibit the doing of gny act which 
is about to be done by it, if its action is in excess of the 
powers conferred upon it or if it is likely to cause danger to 
human life, health or safety or to public peace. The Govern¬ 
ment has power to fix or alter the number, designations -and 
grades of, and the salaries, fees and allowances payable to, the 
officers and servants of a local body, which, in such a case, 
cannot make any alterations in them without the previous 
sanction of the Government. TTie municipal Commissioner, 
the district panchayat officer, the municipal or district engineer 
and health officer are appointed either by or with the approval 
of the Provincial Government and they cannot be removed 
from office by the council or board, except with the consent of 
the Government which is given only if the removal is re¬ 
commended by a resolution passed at a special meeting by a 
majority of not less than two-thirds of its sanctioned strength. 
The Government has extensive power of inspection over the 
work of the local bodies, which is made effective by a judicious 
system of grants-in-aid. Au.J?pecial officer—the Inspector of 
Municipal Councils and Local Boards—has been appointed 
specially for this purpose. But the Government has also its 
own departmental officers—the District Educational Officer, 
the District Medical Officer, the Superintending Engineer, the 
Local Fund Auditor, and the District Collector to carry out, in 
a thorough and systematic manner, the inspection of the 
schools, hospitals and dispensaries, roads and other public 
works maintained by the local bodies, as also its accounts and 
general administration. The audit of local fund accounts and 
the power given to the Auditor to disallow every item of 
expenditure illegally or irregularly incurred and surcharge the 
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same on the person making or authorising its payment, is a 
wholesome check upon negligence or misconduct on the part 
of members and servants of the local body and secures to the 
Provincial Government an effective control over local fund 
administration. 

It may appear from the above account that the Provincial 
Government has been exercising an excessive amount of control 
over the local bodies which may not be quite consistent with 
the principle of local autonomy. But it is to be noted that the 
tendency in recent years even in advanced democratic countries 
like England has been in the same direction. Our own 
experience with the working of local self-governing institutions 
in our country during the last decade and a half also points 
out that this State control, even if a little excessive, is necessary 
under the present conditions in the interests of purity and 
efficiency of locil administration. 
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CHAPTER XIV 


THE INDIAN STATES 

The Constitutional history of British India is not complete 
without a study of its relations with the Indian States. These 
two together form one geographical unit—India. The Indian 
States number more than 560 and are of varying suze. some 
like Hyderabad, Mysore and Kashmir being as big as the 
British Indian Provinces and others like some states in Kathiawar 
comprising no more than a few villages. These states lie 
scattered, indiscriminately intermixed with British territory, over 
the whole length and breadth of India, and therefore the 
economic and political development of British India is 
intimately connected with that of the Indian States. The 
relations that now exist between these two parts of the Indian 
Empire are the outcome of a long course of historical develop¬ 
ment, and to this we shall now turn our attention. 

1. The Policy of Neutrality and Non-intervention 
(1757—1813) 

During the period of the first 56 years from the battle of 
Plassey to the close of Lord Minto’s administration, the 
Company tried to follow a policy of neutrality and non¬ 
intervention towards the Indian States lying beyond its own 
sphere of influence. This has been picturesquely called by 
Lee-warner as * the policy of the ring-fence.’ The,battle of 
Plassey in 1757 led to the establishment of the English Power 
in the Provinces of Bengal, Bihar and Orissa. Subsequent 
events brought the Company into collision with the Nawat 
Wazir of Oudh who was thoroughly defeated by its forces at 
the battle of Buxar ()764). Oudh lay prostrate before the 
Company, but Qive decided against its annexation, as that 
would have burdened the Company with responsibility for the 
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defence of an extensive land-frontier which it was then not in 
a position to undertake. He therefore reinstated the Nawab 
on his throne and negotiated a treaty of ‘ firm union ’ and 
* reciprocal friendship * with him, engaging to defend his 
dominions against foreign invasion on condition that he defray- 
ed the expenses of the expedition. Oudh was thus interposed 
as a buffer between the English in Bengal and the Mahrattas 
in the interior of the Country. The defence of Oudh was in 
fact the defence of Bengal and the defence of Oudh was 
undertaken by the Company at the expense of its ally. And"' 
with what might happen beyond Oudh, it was determined to 
have no concern whatever. 

The Company fondly hoped to follow the same policy of 
unconcern in the South also, but the conditions in the South 
were different from those in the North, and they compelled 
the Company to wage a series of wars in self-defence, first with 
the French and then with Mysore under Hyder Ali and Tipu 
Sultan. During all this period, the English and the French'^ 
were constantly at war with each other in Europe and America 
and this exercised a continuous influence on the policy of the 
Company in India. It was to counteract the ambitious policy 
of Dupleix that the English set up Muhammad Ali as a rival 
candidate in the war of succession in the Carnatic. Their 
success in the war resulted in the establishment of the English 
Protectorate over the Carnatic (1754), and the defence of the 
Carnatic which thus devolved upon them then forced them into^ 
wars and alliances with its neighbours, Mysore and Hyderabad.* 
^ 4 he policy of non-intervention which had behind it the 
legislative sanction of the British Parliament forced the 
Company to remain always on the defensive and avoid as far 
as possible any entangling alliances that might involve it in 
unnecessary wars. There was in this one great disadvantage 
from a military point of view which even Cornwallis admitted 
as the unavoidable inconvenience of our being constantly 
exposed to the necessity of commencing a war without having 
previously secured efficient Allies.* It . was thit staunch 
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advocate of the policy of non-intervention that negotiated.4he ^ 
Triple AHianc^ in 1790 with the Peshwa and the Nizarp against 
Ti^ Sultan who h^ treeity with the English by 

invading the territories pf their allyjt the Maharaja of Travancore. 
Treaties of friendship and alliance were at the same time 
concluded with Coorg (1790) and Cochin (1791) taking them 
under British protection in return for their co-operation in the 
war against Tipu. These treaties were no doubt contrary to 
the policy of non-intervention, but were nevertheless indis¬ 
pensable. In the war that ensued, Tipu was defeated and 
deprived of half his territories which were divided between 
the English, the Nizam, and the Marattas. Soon after this 
another defect in this policy came to light in the war that broke 
out between the Nizam and the Mahrattas. The relations of 
the Company with the Nizam were closer and more long¬ 
standing than those with the Mahrattas. Treaties of alliance 
had been concluded between the two so early as 1739 and 
1766 by which the English had acquired the Northern Circars. 
By another treaty in 1768. the Company had engaged to send 
to him two battalions of sepoys ‘ whenever the Sabah shall 
require them and the situation of their affairs will allow such 
a body of troops to march into the Deccan.’ This provision 
diJ hot satisfy the Nizam who wanted a more definite assurance 
of help and on his request, Lord Cornwallis in his letter dated 
7th July 1789 explained this to mean ‘ that the force engaged 
for“'m this Article .... shall be granted whenever your 
Highness shall apply for it, making only one exception, that it 
is not to be employed against any power in alliance with the 
Company.’ In 1795 when the Mahrattas revived their claim 
for Chauth against Hyderabad threatening war in case of 
refusal, the Nizam requisitioned the British for the services of 
those two battalions. But Sir John Shore* the pacific 
Governor-General* unwilling to embroil himself in a war with 
the Mahrattas, refused to comply with his request on the 
ground that these would be employed against an ally of the 
Company. In consequence, the Nizam was defeated by the 
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Mahrattas at Kurdla and mids to pay a heavy inde rnlty besidei 
being forced to cede rich territories. The. Nizam was thorough¬ 
ly disgusted at the treatment meted out to him by the English 
and therefore employed Frenchmen to train his army. He was 
however brought back to English alliance by the treaty of 1798 
which was negotiated by Wellesley by which he agreed to 
disband the French battalions and receive a subsidiary force 
from the Company. 

Lord Wellesley was frankly opposed to the policy of non¬ 
intervention and came to India determined to reduce all the 
Indian States to a position of subordination and dependence 
on the British power. He declared war upon Tipu on account 
of his open hostility with the English and his attempt to secure 
French help to drive the English out of India. Tijpu w^^ 
defeated and killed and the treaty of 1799 created a new state 
of Mysore under its old Hindu dynasty in subordinate alliance 
with the British Government, There was now no longer any 
need for a separate kingdom of the Carnatic as a buffer against 
Mysore and it was accordingly annexed on the ridiculous ' 
pretext that the late Nawab was found to have been in treason¬ 
able correspondence with Tipu. A new treaty of subsidiary 
alliance was then concluded with the Nizam in 1800 in which 
the Company’s Government undertook to settle all differences 
between the Nizam and his neighbours, and in return the 
Nizam agreed not to commit any act of hostility or aggression 
against, nor carry on negotiations with, any state whatever, 
without previous consultation with the Company’s government, 
For the maintenance of the enlarged subsidiary force, the 
Nizam ceded to the Company all the territories that had conie 
to his share in the partition of the Mysore territories in 1792 
and 1799, As the Mahrattas could not be expected to forgo ‘ 
their claim for Chauth against Hyderabad, this alliance ’ almost \ 
unavoidably involved a war with the Marathas, whenever that i 
people should have the courage to undertake one.’ Wellesley 
next forced a new treaty (1801) on the Nawab of Oudh who 
^ ceded ’ Rohilkhand and the Doab to his English protectors 
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for the maintenance of the subsidiary force. The policy of 
; Keeping Oudh as a buffer was thus given up and it now came 
I to be encompassed on all sides by British territories. ^ The 
treaty with Oudh brought the Company in the north, as the 
treaty with the Nizam had brought it in the south, into close 
proximity with the Mahrattas. War with them therefore would 
in any case have been inevitable, but it was precipitated by 
the aggressive policy of Wellesley who made with the fugitive 
Peshwa the Treaty of Bassein (1802) and restored him to his 
throne. This subsidiary alliance was highly resented by the 
other members of the Maratha Confederacy, and in the war 
that ensued, Sindhia and the Bhonsla Raja were defeated and 
forced to come to terms. The Holkar, who had hitherto stood 
aloof, now declared war, and after gaining some initial 
successes, was later defeated on the Beas and forced to make 
^ peace. By the treaty of Cambay (1802), the Gaikwar had 
already become a subordinate ally of the Company, and the 
rcampaigns against Sindhia and Holkar had necessitated alliance 
with the Rajput states, Alwar and Bharatpur. But Sindhia^ 
Bhonsla and Holkar were still left technically independent^ 
eventhough their power was completely broken and part of 
their territories annexed. 

After the recall of Wellesley, his successors again reverted 

the former policy of non-intervention. TTie alliances 
negotiated in the time of Wellesley with some of the Rajput 
states like Partabgarh and Jaipur were either disallowed or 
dissolved, the requests for British protection made by som^ 
others like Bikanir, Bhopal and Banswara were bluntly refused* 
^nd in the treaties with Sindhia and Holkar, the Government 
of India bound itself not to interfere with their activities in 
^ajputana and Central India. Xhe only exception to this 
policy of neutrality and non-intervention was the treaty of 
Lahore (1809) negotiated by Lord Minto with Ranjit Singhi. 
By the treaty with Sindhia in 1803^, the Company had acquirecE 
Delhi and Agra which brpught it nearer to the Punjab where^ 
by this time Ranjit Singh had already established hunsejf 
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power. The QsrSutlc^i States—Patiala, Nabha and Jind—which 
Tiad hitherto allied themselves with the Mahrattas in their 
fear of the growing power of Ranjit Singh, were now very 
much alarmed about their position and appealed to the 
British Government for protection. In 1809, when it appeared 
that Ranjit Singh was making preparations to conquer and 
annex these territories, the Government of India intervened 
and by proclamation took them under its protection. The 
Treaty of Lahore confirmed this arrangement and made the 
Sutlej the boundary between the two kingdoms. 

It is thus clear that during this period, the Company’s 
servants in India tried their best to follow the policy of non¬ 
intervention and neutrality imposed upon them by Parliament 
in the Acts of 1784 and 1793. They therefore refused to enter 
into entangling alliances with Native Powers, and fought, when 
forced to do so, to defend their territories or those of their 
allies who had been guaranteed protection by treaty. This 
policy, we have seen, broke down at many points in its applica- 
tion, and still they continued to adhere to it, so far as they 
could, till the very close of this period. Only Lord Wellesley 
dared to depart from this policy, and in doing so, he anticipated, 
and in fact, prepared the ground for, the work of Lord Hastings; 
It was indeed his work which made this policy of non¬ 
intervention and neutrality no longer possible in future. Up 
to his time, the Company treated the Indian states on a footing 
of equality, as sovereign and independent powers. TTiis spirit 
of theoretical equality of status was reflected in the treaties 
concluded by the Company during this period. The treaty 
between the Company and the Nawab of Oudh established * a 
perpetual and universal peace, sincere friendship and firm 
union ’ between them, and the contracting parties bound 
themselves to maintain this ‘ reciprocal friendship ’ between 
themselves, their dominions and their subjects. In case the 
dominions of either were invaded, the other should assist him 
with a part or whole of his forces. The treaty of 1766 with 
the Nizam was likewise one of mutual assistance in case of 
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war. Even in Wellesley’s treaties of 1800 and 1802 with the 
Nizam and the Peshwa respectively, the same phraseology was 
still used. It was declared in the preamble to these treaties 
that both the parties were determined ‘ to enter into a defensive 
alliance, for the complete and reciprocal protection of their 
respective territories,’ But the treaties negotiated by Wellesley 
clearly show that the Compapy was no longer a primus inter 
pares that at one time it had been, but was advancing to a 
position of predominance and an assertion of superiority, and 
that the states now in alliance with her were no longer her 
equals but her wards. These treaties were more or less of one 
pattern. There is the usual declaration that ‘ the friends and 
enemies of either shall be the friends and enemies of both.’ 
The Company undertakes the defence and protection of the 
State taken into alliance against any act of unprovoked 
hostility or aggression by any other State. And for this 
purpose, it engages to maintain and the State agrees tp receive, 
*a military force whose expense is to be defrayed by the State 
concerned either by an annual money contribution or by the 
cession of territories. The State is required not to admit into 
its service any European foreigners without the concurrence 
of the Company. The State agrees to submit its disputes with 
any other state for settlement by the Company's government,, 
It engages not to commit any act of hostility or aggression 
against any other state, nor carry on negotiations with any, 
without previous consultation with the Company’s government.^ 
Wth the internal government of the state, except in excep¬ 
tional cases, the Company disavows any manner or concern, 
TTie Hyderabad treaty (1800) stipulates ‘The Honourable 
Company’s government on their part declare that they have 
no manner of concern with any of His Highness's children, 
relations, subjects, or servants with respect to whom His 
Highness is absolute.’ Qut .the^eyijs of the subsidiary systcip 
in making the prince irresponsible and tyrannical were already 
manifesting themselves in many states and therefore Wellesley 
in his treaties with Mysore (1799), Travancore (1805) and Otidh 
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(1801) distinctly reserved for the Company the right to offer 
advice to the Ruler on any matter whatever relating to the 
administrative and material development of the country, 

2. The Policy of Subordinate Isolation (1813—1858) 

Lord Cornwallis, who came to India a second time as 
Governor-General in 1805, objected to any extens'ori of the 
system of subsidiary alliances established by Wellesley on the 
ground that it retarded the natural development of stronger 

organisations growing out of the smaller. His views.found 

expression in the treaties concluded with Sindhia and Holkar 
in 1805. In the treaty of Mustafapur, the Company’s govern¬ 
ment engaged * to enter into no treaty with the Rajas of 
Udaipur, Jodhpur and Kota, or other chiefs, tributaries of 
Sindhia, situated in Malwa, Mewar or Marwar * and ‘ in no 
shape whatever to interfere with the settlement which Sindhia 
may make with those Chiefs.’ Similarly in his treaty with 
Holkar. Sir George Barlow engaged ‘ to have no concern with 
any of the Rajas situated to the south of the Chambal.' Thus 
Rajputana and Central India were deliberately marked out of 
the British ‘ sphere of influence,’ and Sindhia and Holkar were 
allowed a free hand to deal with the Rajas, and Chiefs in these 
regions in whatever manner they pleased. The vision pf 
Cornwallis of larger states growing out of smaller ones and 
living at peace as good neighbours in international relations 
with the British Government did not however materialise. The 
Maratha States were growing decadent and powerless and were 
not in a position to weld these areas together under their sway^ 
Rajputana and Central India soon became the homes of baiids 
of banditti known as the Pindaris who ravaged the whole 
country looting villages, burning houses, violating women and 
torturing people to yield them their hidden treasures. ^ The 
Maratha States, unable to suppress them, soon joined in secret 
league with them in order to prosecute their own feuds wifo 

one another. Piteous appeals fpx..PJptectipn. against this 

feaffuFscourge Began to pour in upon the British Government 
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from all parts of the country. The policy of nonrintervention 
was thus bearing its bitter fruit. The Pindari bands became 
so emboldened by this policy that they even dared to cross 
into British territory and the ^territories of its allies. Lord 
Hastings, who came to India in 1813, soon realised that it was 
j the duty of the British Government, as the predominant power 
iti the country, to exterminate these binds of robbers and 
establish peace and security throughout the land, and that this 
could only be achieved by a frank abandonment of the policy 
of non-intervention. Tbe anarchy and disorder prevailing in 
Central India was the result of their own selfish policy of 
repressing disorder within their own borders and professing 
no concern whatever with what might happen beyond. 

The Governor-Generalship of Lord Hastings (1813-—23) 
is remarkable for the large number of treaties he negotiated 
^ and the large stretches of territory now brought under the 
British protectorate. It may be said that he only elaborated 
and developed the policy and principles of Lord Wellesley. 
But he travelled far beyond the ideas professed by his 
illustrious predecessor. Whereas Wellesley’s subsidiary 
alliances had been formed with a view to secure British 
possessions against attack, the avowed object of Hastings's 
treaties and alliances was to extend the benefits of British peace 
; to neighbouring lands and to assert and make felt the para- 
I mount authority of the British Power throughout India. Soon 
leafier he came to India, Lord Hastings found it necessary to 
/declare war against Nepal (1814—16) to punish its aggressions 
on the British frontier. The treaty of Sagauli which brought 
the war to a close established friendly relations between the 
two states and brought Sikkim and the Simla Hill states under 
the protection of the Company. Lord Hastings then turned 
his attention to the destruction of the Pindaris; In 1817-18, 
treaties of alliance and co-operation were concluded with the 
y* Maratha Sta^ The Peshwa Agreed to recognise the disaolu* 
tion of the Maratha Confederacy. Sindhia by a coup d[4t0U 
and Holkar after the defeat of his forces at Mehidpur, ,>yere 
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forced to make treaties renouncing their claims upon Rajputana 
and Central India and agreeing to co-operate with the British 
Government in the suppression of the Pindaris. The outbreaks 
in Poona and Nagpore resulted in the deposition of the Peshwa, 
the creation of Satara and the reduction of Nagpur in its 
territory. The settlement of Rajputana and Central India was 
then taken in hand. Every State was required, on the approach 
of the British troops, to declare itself either a friend or foe. 
Even neutrality, it was pointed out, would be construed as 
enmity. If it declared itself a friend, it was required to enter 
into an alliance with the Company and co-operate zealously 
in the suppression of the Pindaris. Bhopal was the first to 
enter into this alliance. Nawab Amir Khan, the famous 
Pindari Chief, was next taken under British protection and the 
state of Tonk was created for him, on condition that he gave 
up his predatory habits and joined the British in hunting down 
his erst-while colleagues. Treaties of alliance were concluded 
at about the same time with the other Rajput States—Karauli, 
Kotah, Jodhpur, Udaipur, Bundi, Bikanir, KIshengarh, Jaipur, 
Partabgarh, Dungarpur, Jaisilmir and Banswara. Alwar and 
Bharatpur had already been allied with the British Government. 
The Rajputana Agency thus came into existence in almost its 
present form. In Central India, which had been the sporting 
ground of the Pindari hordes, the land came to be divided and 
subdivided among such a large number of rulers that Lord 
Hastings found it necessary, in his political settlement, to 
recognise and confirm in their rights about 145 Chiefs. 

The settlement of Kathiawar which was taken up next 
differs from the above in important particulars, and places 
these ‘ states ' in altogether a different category. These had 
never been in enjoyment of sovereign powers. Both the 
Peshwa and the Gaikwar had claimed and exercised sovereign 
rights over them and ’levied tribute from them. The tribute 
was collected by the Gaikwar for himself and for his Suzerain 
under the ‘ Mulkigiri * system, under which an army was sent 
every year into that country to enforce collection. The British 
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Government disliked this primitive method of collection which 
only added to the confusion already prevailing in that unhappy 
land and in 1807» they sent a British Commissioner along with 
the ‘ Mulkigiri * army to fix and settle once for all the amount 
of tribute due from each Chief and take security bonds from 
each of them for the punctual payment of the tribute and for 
the maintenance of peace and order in his possessions. Under 
this settlement, about 153 Chiefs were recognised. In 1817, 
the Peshwa ceded his rights over Kathiawar to the Company. 
In 1820, the British Government acquired the rights of the 
Gaikwar also, undertaking the collection and payment of his 
tribute to him. IQius the British Government, rs the successor 
of the Peshwa and the Caikwar, became the sovereign of that 
country. It however recognised and thereby stratified the 
status quo, confirming the large number of petty Chiefs in 
possession of their governmental powers. These powers are 
however extremely limited. Superior political courts of justice 
under the presidency of the Political Agent have been establish¬ 
ed to assist and control the smaller states in their administra-* 
tion of justice and a ‘ federal ’ or Rajasthanik Court has been 
established to decide disputes in which the rulers of the largest 
states are personally concerned. 

J The treaties concluded by Lord Hastings exemplify the 
new policy of * subordination ’ and ‘ isolation ’ towards the 
Indian States which he inaugurated and which continued to- 
govern their relations down to the Mutiny. The treaty with 
Udaipur (1818) may be taken as typical of all his treaties and 
an analysis of that treaty brings out clearly the tnain principles 
^ of the new policy . Article i of the Treaty declares * that there 
shall be perpetual friendship, alliance and unity of interests ’ 
between the two parties and that * the friends and enemies 
of one shall be friends and enemies of both.* Article ii 
announces briefly that ‘ the British Government engages to 
protect the principality and territory of Udiaipur.* In return,. 
Articles iii, iv and v lay down with precision the obligatibris- 
of the State. ‘The Maharana^gf.U^wpur^adways aqi 
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subordinate co-operation with the British Government and 
'acknowledge its supremacy and will not have any connection 
with other Chiefs or States.’ He should not enter into negotia¬ 
tions with any Chief or state without the knowledge and 
sanction of the British Government. He should not commit 
any aggressions upon any state, and in case of a dispute with 
another, he should submit it to the arbitration of the British 
Government, Article vi specifies the tribute the state has to 
pay. Article viii embodies the military obligations of the 
state : ‘ The troops of the state of Udaipur shall be furnished 
according to its means at the requisition of the British Govern¬ 
ment.’ Article ix guarantees the internal sovereignty of the 
' ruler : ‘ The Maharana of Udaipur shall always be absolute 

ruler in his own country and the British jurisdiction shall not 
be introduced into that principality.’ 

The stipulation of non-interference in the internal affairs 
of the state was productive of much evil. It in effect became 
a guarantee of misrule. The fear of internal rebellion or 
foreign conquest which had hitherto operated as an efficient 
check against the continued mal-administration in a state was 
now removed by the protection afforded by the British Govern¬ 
ment, which however persistently refused to accept its natureJ 
corollary that it now became its duty to remedy and, if possible, 
prevent the occurrence of gross misrule in a state under its 
protection. Throughout all this period, it showed an excessive 
veneration to the letter of the treaties. It clung most tenacious¬ 
ly to the old and out-worn conception that the Indian state 
was a foreign nation and its relations with it should be 
conducted in accordance with the principles of international 
law. Thus, when Metcalfe, the Resident in Hyderabad, argued 
that their interference in Nizam’s affairs was ‘ not merely 
right, but also a duty arising out of our supremacy in India, 
which imposes on us the obligation of maintaining the 
tranquillity of all countries connected with us, and consequent¬ 
ly of protecting the people from oppression, as no less 
necessary than the guaranteeing of their rulers against revolu- 
F. 19 



290 


THE INDIAN STATES 


tion/ Lord Hastings pointed out that his assumption of their 
possessing a universal supremacy in India was a mistake, that 
by their treaties they had such supremacy only over 
‘ feudatories ’ and not over those like the Nizam who stood 
within the denomination of ‘ allies ' and therefore, he conclud¬ 
ed. no principle in the law of nations leaves room for acting 
in such a presumption/ TTe British rulers refused to profit 
. by their experience, and when later Sind and the Punjab were 
) conquered, the engagements entered into with the new states 
in those parts like Khairpur (1832), Bahawalpur (1833), and 
Kashmir (1846) also contained this stipulation about non¬ 
interference. And the British Government was most scrupulous 
in observing this provision, as may be illustrated further by the 
following cases. In 1835, the people of Indore rose in rebellion 
against the oppressive rule of Maharaja Hari Rao, besieged 
him in his own palace and tried to assassinate him. But the 
British Government refused to interfere as that would be 
inconsistent with the position of His Highness and the policy 
of the Government. In 1853, the Nawab of Bahawalpur whose 
succession had been recognised by the British Government, 
appealed to it for help against his elder brother who disputed 
his succession by force of arms. Eventhough John Lawrence 
advocated interference in the matter to vindicate the honour 
and prestige of the Paramount Power against such a clear 
defiance of its authority. Lord Dalhousie refused to intervene 
so long as that disturbance was confined to that state alone 
and did not affect British territory. The following extract from 
Lord Dalhousie*s letter in reply to General Fraser’s request for 
permission to intervene effectively in the affairs of Hyderabad 
to remedy gross misrule therein expresses clearly the views 
held during this period by successive governors-general on 
this question : 

‘ The jscknowl^ged supremacy of the British power in 
India gives it the right, and imposes upon it the duty, of 
(hiaintaining by its influence, and if need be compelling by its 
^strength, the continuance of general peace. It entitles it to 
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interfere in the administration of Native Princes, if their 
administration tends unquestionably to the injury of the subjects 
or of the allies of the British Government, But I recognise no 
mission confided to the British Government which imposes 
upon it the obligation, or can confer upon it the right, of 
deciding authoritatively on the existence of native independent 
sovereignties, and of arbitrarily setting them aside whenever 
their administration may not accord with its own views, and 
although their acts in no way affect the interest or the security 
of itself or its allies. Still less can I recognise any such 
property in the acknowledged supremacy of the British Govern¬ 
ment in India as can justify its rulers in disregarding the positive 
obligations of international contracts in order to obtrude on 
native princes or their people a system of subversive 
interference which is unwelcome alike to people and prince.* 
A serious danger lurked behind this policy of nou-interven- 
tion and excessive regard for treaty rights. If. it was not 
possible for the Paramount Power to correct by its interference 
gross misrule within a state when it could no longer be endured, 
thg. only alternative left to it was the abolition of the state. 
The. annexation of Coorg in 1834 by Lord William Bentinck 
and of Oudh in 1836 by Lord Dalhousie illustrate this conse¬ 
quence. These were carried out in strict conformity to the 
pirmciples of internationed ;la\^ The oppression and rnisrule 
of the Raja of Coorg became so unbearable, and the crimes 
and cruelties he perpetrated upon his near relatives were so 
revolting that the British Government deputed a native Com¬ 
missioner to remonstrate with him. The Raja grew wild with 
fury, threw the emissary into prison and addressed letters 
^ replete with the most insulting expressions ’ to the Governor- 
General and the Governor pf Madras. This * gross outrage 
upon the established rules of all civilised nations * could not be 
tolerated, and therefore war was declared upon Coorg. The 
Raja was deposed and the stajp jy^s ^ ^^n The Procla¬ 

mation in which this was announced assured the people ‘ that 
they shall not again be subjected to native rule.* Native rule 
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/indeed became synonympus with misriuleJ Oudh was annex¬ 
ed by Dalhousie on the ground that the Nawab, in spite of the 
repeated warnings of the British Government, continued to 
misgovern his state and thus broke the stipulation of the treaty 
of 1801, by which he had undertaken ‘ to establish such a 
system of administration in his dominions, to be carried into 
effect by his own officers, as shall be conducive to the pros¬ 
perity of his subjects and be calculated to secure the lives and 
property of the inhabitants,’ In the tirne of Dalhousie, an 
easier method of getting rid of these native sovereignties was 
discovered in the ‘ doctrine of lapse ’ which was systematically 
applied to the * dependent ’ states (i.e., states which after 
being conquered had been re-created or revived by the sanad 
or grant of the British Government) on failure of natural heirs. 
Satara, Nagpore, Jhansi, Jaitpur and Sambalpur were all an¬ 
nexed by the application of this feudal doctrine. This policy 
had the approval of the Directors who had instructed their 
Governor-General so far back as 1834 not to give his sanction 
to adoptions but ‘ as a special mark of approbation.’ In 
applying this policy, Dalhousie thought he was rendering 
meritorious services to the state by consolidating its territories 
and thereby improving its communications and by extending 
the blessings of British rule to the oppressed subjects under 
Native rule. But within a year of his retirement, there broke 
out the Sepoy Mutiny which, it was said, was largely due to 
the annexationist policy followed by him. 

3. The Policy of Subordinate Union and C(K>peration 

The assumption of the Government of India by the Crown 
was marked by a striking change of policy towards the Indian 
states. The value of these states had been proved by the 
Mutiny. Their firm stand by their suzerain in that hour of 
heed was all the more praiseworthy, as they had a legitimate 
cause for discontent. TTie ruthless application of the doctrine 
of lapse was sSll' fresh in their memory. TTie declared policy 
of the Company * of abandoning no just and honourable acccs- 
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sion of territory * left them uneasy about their future. The 
declaration of the Queen—‘ we desire no extension of our 
territorial possessions *—therefore came to them as a great 
relief. Soon after this, another important step was taken . to 
further reassure the Princes. No breath of suspicion should 
be allowed to arise on this question in future. At her Majesty’s 
wish, Lord Canning issued in I860 to the rulers of all the>^ 
important states ‘ sanads ’ recognising the practice of adoption 
in case of failure of natural heirs. This promise was condi¬ 
tional on the Chief being loyal to the Crown and faithful to 
his treaty obligations. An irrevocable decision was thus 
taken to perpetuate the Indian states as an integral part of 
the Indian political system. 

With the abandonment of the policy of annexation also 
fell that of non-intervention. Before 1858, the intervention of 
the Paramount Power had been fitful and irregular, the excep¬ 
tion rather than the rule, but since that date, it has become a 
regular and normal feature of its relations with the states. 
The Government of India has been intervening in the internal 
affairs of the states for various purposes—to prevent gross 
misrule, to settle disputed successions, to suppress inhuman 
practices, to support the Ruler against his rebellious subjects, 
etc. This change has been further emphasised and developed 
by the changing economic, social and political conditions of 
the time. The development of communications by road, rail 
and telegraph, the construction of irrigation works to protect 
the people against famine, the need for a uniformity of policy 
in currency, customs, and excise, the growth of the public 
press and public opinion and the growing standards of public 
administration in British India—all tended to increase and 
intensify the Government of India’s control over the Indian 
States in the common interests of India. In the pursuit of this 
policy, the Paramount Power has been forced to develop a 
body of principles, precedents and usages which have no basis 
in the treaties, but which have profoundly affected their inter¬ 
pretation and modified their application. 
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The establishment of direct relations between the Crown 
and the Princes has been an important factor in the process of 
this development. The Crown of England succeeded in 
1858, not merely to the place and position of the East India 
Company, but to the honour and prestige of the defunct 
Mughal Empire. TTie assumption of the title of the ‘ Empress 
of India ’ by the Queen in 1876 at a magnificent Durbar held 
in the ancient imperial capital of India gave a fitting expres¬ 
sion to this new position. This has at once reduced the status 
of the Indian Princes. From their former position of ‘ allies ’ 
of the Honourable East India Company, they have now sunk 
to the position of ‘ subjects ’ of Her Imperial Majesty. JThey 
have been now required to be loyal to the Crown and acknow- 
fedge with gratitude the gracious favours which Her Majesty 
has been pleased to bestow upon them. A new sense of 
honour and a new code of conduct have been imposed upon 
them by the Crown by the grant of titles, decorations and 
Salutes and membership of Orders. A new sense of duty as 
rulers has been taught to them by the representatives of the 
Crown as being inherent in their position as ‘ subjects ’ of Her 
Imperial Majesty. ‘ The native Chief ' said Lord Curzon in his 
jspeech at Gwalior (1899), ‘has become by our policy....an 
integral factor in the imperial organisation of India._ He is 
hot less concerned than the Viceroy or the Lieutenant- 
Governor in the administration of the country. I claim him 
as my colleague and partner. He cannot remain vis-a-ois of 
the Empire a loyal subject of Her Majesty the Queen Empress 
and vis-a-vis his own people a frivolous or irresponsible despot.’ 
The interests of the states and the welfare of their people have 
now become as much the care and concern of the Crown as 
those of British India. ‘ The territories under the sovereignty 
(suzerainty?) of the Crown ’ declared Lord Canning in 1860 
’’became at once as important and as integral a part of India as 
territories under its direct domination. Together they form 
one direcf care, and the political system which the Mughals 
had not completed and the Mahrattas never contemplated, is 
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now an established fact of history.’ The recognition of the 
unity and identity of interests between the two parts of the 
Indian Empire and their promotion by co-operation, if possible, 
and by coercion, if necessary, under the guidance, direction 
and control of the Crown, have become the distinguishing 
features of this new development of policy. 

The different aspects of this new policy have been clearly 
illustrated by three leading cases which occurred during this 
period—the deposition of the Gaikwar of Baroda for misrule, 
the suppression of the rebellion in Manipur and the Rendition 
of Mysore. 

(I) The Baroda Case, 1873—75 

On the death of his brother in 1870, Mulhar Rao Gaikwar 
succeeded to the gadi at Baroda. The administration of the 
country which had not been properly looked after by his 
predecessors, fell into utter disorder under his oppressive mis¬ 
rule. In 1874, the Government of India appointed a Commis¬ 
sion of inquiry to investigate into the matter and suggest 
reforms. The Gaikwar protested against this procedure as an 
unwarranted interference with the internal independence of his 
state. To this, the Government of India gave the following 
reply : ‘ Misrule on the part of a government which is up¬ 

held by the British Power is misrule in the responsibility for 
which the British Government becomes in a measure involved. 
It becomes therefore not only the right but the positive duty 
of the British Government to see that the administration of a 
state in such a condition is reformed and that gross abuses are 
removed.’ The report of the Commission of inquiry brought 
to light many disreputable incidents in the oppressive rule of 
{he Maharaja. He had grossly ill-treated and cast into prison 
the relatives and friends of his late brother. He had been 
concerned in torturing women and extorting money from 
wealthy merchants. The Government of India therefore gave 
him a severe warning telling him that unless within a period 
of 18 months he introduced certain reforms suggested by them, 
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His Highness would reUeved nf his audiority. The Resident 
iiTBaroda at this tlme» one Colonel Phayre, was a gentleman 
much lacking in tact and discretion, and his conduct was not 
calculated to endear him to the Gaikwar who therefore re¬ 
quested the Viceroy to remove that objectionable person from 
his Durbar. But the Viceroy received at about the same time 
a report from the Resident in which he accused the Gaikwar 
as having attempted to poison him. The Government of India 
thereupon arrested the Gaikwar, suspended him from his rule 
and tried him publicly before a Commission appointed by them¬ 
selves which consisted of two High Court Judges, one high 
political official, the Maharajas of Gwalior and Jaipur. Sir 
Dinkar Rao and Sir Salar Jung. The Commission could not 
arrive at an unanimous decision. The English Commissioners 
found the Gaikwar guilty, but the Indian Commissioners dis¬ 
agreed with them. The Government of India therefore aban¬ 
doned the charge of disloyalty, but nevertheless deposed him 
and precluded his issue from succession to the throne on the 
ground that he had notoriously misconducted himself, grossly 
misgoverned his slate and refused to introduce reforms recom¬ 
mended by them. A young member of the Gaikwar family 
was then selected as his successor and during the minority of 
the new ruler, the government was conducted by a Council of 
Regency under the able guidance of Sir Madhava Rao. The 
^^ii^position of Mulhar Rao Gaikwar for misrule is an instructive^ 
example of the new policy followed under the Crown. If this^, 
case had happened before 1857, Baroda would have gone the 
way of Oudh. But now. under the new conditions, the state 
is ii6 longer threatened with extinction for the sins of its 
ruler, but the latter is personally held responsible for them 
and made to pay the penalty by his own deposition and 
disgrace. 

(2) The Manipur CaaCf ]89t 

In 1890, the Raja of Manipur was driven out of his state 
by a rebellion headed by his brother, the Senapati. ^The 
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Yuvaraj, who was then absent from the state, soon returned 
and took charge of the government with the support of the 
rebel chief. The Government were not willing to restore the 
deposed Raja ‘ as he appeared manifestly unfit for rule.* 
They decided therefore to recognise the succession of the 
Yuvaraj, but wanted to remove the Senapati from the state. 
To effect this, the Chief Commissioner of Assam went to 
Manipur with an escort, but he was seized along with his follow¬ 
ers and beheaded. The Government of India at once march¬ 
ed an army into the state, arrested the Yuvaraj and the Sena¬ 
pati along with their followers, tried them for murder and 
rebellion and executed. In_ 1853, we have seen that the 
Government of India had refused to intervene in Bahawalpur 
to settle a disputed succession. But now in 1891, that Govern¬ 
ment asserted this right in the most unequivocal terms: 

* Every succession must be recognised by the British Govern-'^ 
ment and no succession is valid until recognition has been 
given.* In 1834, for resistance to the authority of the Para¬ 
mount Power, war had been declared upon Coorg in strict 
accordance with the principles of international law and the 
State had been annexed as a penalty of defeat in war. But in 
1891, the Government of India declared that * the principles 
of international law have no bearing upon the relations be¬ 
tween the Government of India as representing the Queen 
Empress and the Native States under the suzerainty of Her 
Majesty on the other. The paramount supremacy of the 
former presupposes and implies the subordination of the 
latter.’ And Manipur has been preserved as a state, in spite 
of the gravest provocation given to the British Government by 
tEe^rnurder of its officers. 

’• 

(3) The Rendition oj Mysore, 188J 

In the treaty of 1799 with Mysore, Wellesley had definite¬ 
ly reserved for the British Government the right to intervene 
and even assume directly the government of the state in case 
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of any failure to meet its financial obligations. In 1831 on ac¬ 
count of the Maharaja's misrule and the consequent disorder in 
the state, Lord William Bentinck was forced to act under this 
provision and place the state under the administration o£ 
British officers. The Maharaja was paid a liberal pension,•but 
his request for permission to adopt a son was persistently refus¬ 
ed by the British Government. If he had died in Dalhousie's 
time, Mysore would have lapsed to the Company like Satara 
and Nagpore. But the Maharaja died in 1868, leaving behind 
him an adopted son. 1 he G overnment of India now recognis¬ 
ed this unauthorised adoption and undertook to place the boy 
upon the throne if, when he came of age, he would be found 
qualified for his position. This promise was carried into effect 
in 1881. The Government of India took this opportunity to 
specify clearly by means of an ‘ Instrument of Transfer ’ the 
^respective rights and duties of the State and the Paramount 
Power to each other. This is a highly interesting document in 
that it expresses the considered view of the Government of 
India as to what should and ought to be the relations between 
itself and the subordinate Indian States. Nowhere in this 
document do we find the word ‘ sovereignty ’ mentioned or 
used in reference to the authority of the Maharaja. He is 
simply placed ‘ in possession of the territories ' which he is 
to hold possession of and administer.' * No succession shall 
be valid until it has been recognised by the Governor-General 
in Council.’ The Maharaja * shall at all times remain faithful 
in allegiance and subordination to Her Majesty ’ and ‘ perform 
jail the duties, which in virtue of such allegiance and subordi- 
!nation, shall be demanded of him.' The British Government 
undertakes the defence of the territories ‘ against all external 
enemies,’ for which the Maharaja is required to pay to them 
thirty-five lakhs of rupees a year as tribute. The Maharaja is 
required to grant, free of all charge, the land necessary for 
the establishment of cantonments in the State. The military 
force employed by the Maharaja for the maintenance of inter-’^ 
nal order and his personal dignity ‘ shall not exceed the 
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strength which the Governor-General in Council may from 
time to time fix.’ All the laws and the rules having the force 
of law then in force shall not be changed without the previous 
consent of the Governor-General in Council. No material 
change in the system of administration as established at the 
time of transfer shall be made without such previous consent. 

‘ The Maharaja of Mysore shall at all times conform to such 
advice as the Governor-General in Council may offer him.* 

In the event of breach or non-observance of any of the con¬ 
ditions, the Governor-General in Council ‘ may resume posses¬ 
sion of the said territories and assume the direct administra¬ 
tion thereof,’ 

The other clauses in the Instrument of Transfer illustrate I 
the growing community of interests between the two parts of 
India and the consequent need felt for central regulation in 
such matters of common concern as coinage and currency. > 
telegraphs and railways, salt and opium. Article 13 lays down 
that the coins of the Government of India shall be legal tender 
in the territories of Mysore and the separate coinage of 
Mysore, long since discontinued, shall not be revived. 
Articles 14 and 15 provide for the free grant of land required 
by the Government of India for the construction of railways 
and telegraph lines within the state, for the inclusion within 
the British telegraph system of any telegraph lines that may 
be constructed by the state and for their working (in the 
absence of any special agreement) by the British Telegraph 
Department, and for the transfer of plenary jurisdiction on 
railway land. Article 13 in effect prohibits the Mysore Govern-^y 
ment from taking any action that may infringe the salt and 
opium monopolies of the Government of India. These 
Articles correspond to the terms of the special agreements 
made by the Government of India at about this time with a 
large number of native states with a view to develop these 
common services on an efficient basis in the interests of the 
whole of India. Eventhough these were called ‘ agreements, 
they were not always voluntary in their origin. How some at 
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least of these agreements were arrived at may be illustrated 
by the following case,, In 1899, the Patiala Durbar refused to 
enter into an agreement for railway extension within that state, 
as suggested by the Paramount Power. Eventhough the 
Government of India took the trouble to send two draft agree¬ 
ments for the purpose to that Durbar, the latter refused to 
send them back signed and sealed. Thereupon the Chief 
Secretary to the Punjab Government wrote the following inter¬ 
esting letter—* Upon a full review of the case, the Government 
of India have come to the conclusion that for imperial reasons 
which apply throughout India and which are of the utmost 
importance for the administration of the whole system of 
Indian railways, it is necessary that the Patiala Durbar should 
comply with the wishes of the Government in the matter as 
the majority of Native States have already done in India.* The 
letter concludes with a ‘ request * to the Durbar to return the 
agreements duly signed without any more delay. 

It was not always by the addition of agreements to the 
existing treaties that this development has taken place. It 
has by no means been so formal. Constitutions develop and 
respond to the new needs created by the changing conditions 
of the time, not only by the addition of formal amendments, 
but also by the growth of customs, usages and conventions. 
This has been the case with constitutions differing so widely 
from each other as those of Great Britain and the United 
States of America. And this has also been the case with the 
Imperial Constitution of India, eventhough it cannot be in¬ 
cluded under any of the known categories of political union. 
This constitution in its origin was based upon a number of 
treaties entered into by the Government of India with indivi¬ 
dual states. These treaties had one common feature about 
them. They all surrendered to the Paramount Power their 
defence and external relations. But there were wide differ¬ 
ences as between one state and another with regard to the 
surrender of other powers. The Paramount Power secured 
by treaty the right of intervention in certain states like Mysore, 
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Travancore and Oudli, while with certain others as, for 
example, the Rajput States, it clearly bouiid Itself by treaty 
not to interfere with their internal independence ; and with still 
others like those of Kathiawar, its relations were never defined 
by treaty, but were from the beginning regulated by usage and 
custom. This diversity of relationships was accepted and 
faithfully acted upon by the Government of India before the 
Mutiny. Lord Hastings, for instance, in his letter to Metcalfe, 
recognised a distinction between * allies * and ‘ feudatories.’ 
Dalhousie’s doctrine of lapse was similarly based upon a 
distinction between ‘ dependent ’ and ’ independent ’ states. 
But since the Mutiny, there has been a tendency to forget 
such differences between one state and another. New cir¬ 
cumstances have necessitated new developments. It is neither 
possible nor practicable to secure within any reasonable period 
of time the individual assent of each state for the cession of 
the new powers required. To meet this new situation, there 
has come to be evolved in process of time a new and informal 
body of usages, precedents, inferences, interpretations and 
decisions which have depended for their validity on their 
assertion by the Paramount Power on the one hand and in 
their acquiescence by the subordinate states on the other. 
This new body of usage and doctrine has tended to lower the v- 
position of some states and raise that of others, by weakening 
the rights secured by treaty and strengthening those sanctioned 
by usage and custom. What has been done in one state has 
been regarded as a good precedent applicable to another, even 
if it may be opposed to the strict letter of the treaty with the 
latter. New rights and powers have been assumed by the 
Paramount Power by deductions and inferences as inhereing 
in its very position as the custodian of the common interests 
of India. Certain treaties and certain classes of them have 
been stressed more than others, and the rights and powers 
acquired by treaty in one case have been exercised in another, 
eventhough that may have be^n a clear Invasion of the latter’s 
treaty rights. The practice of * reading all the treaties to- 
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gether ' and of giving a ‘ constructive interpretation ’ to them 
has tended in course of time to reduce the relations with all 
the states to one uniform level. This has been well described 
by Lord Curzon in his speech at Bahawalpur (1903). * The 

political system of India ’ he then said, * is neither Feudalism 
nor Federation ; it is embodied in no constitution ; it does not 
always rest upon treaty ; and it bears no resemblance to a 
league. It repiesents a series of relationships that have grown 
up between the Crown and the Indian Princes under widely 
differing historical conditions, but which in process of time 
have gradually conformed to a single type/ 

This policy of (^benevolent coercion) which has thus been 
developed in the interests of India and the Indian States 
reached its climax under the administration of Lord Curzon. 
That conscientious Viceroy took exception to the long sojourns 
which the Indian Princes were in the habit of making in 
pursuit of giddy life at London and Paris, and issued a severely 
censorious circular on this, their conduct. ‘ Repeated 
absences from India of Native Chiefs’ it ran, ‘ should be 
regarded as a dereliction and not as a discharge of public 
duty.* If there is any one point about which the Princes have 
ever been more sensitive than another, it is certainly their 
personal dignity. Now this was grossly outraged by this cir¬ 
cular, which became more detestable in their eyes than it 
really was, on account of the publicity it received in the 
Indian press. The Princes suddenly awoke from their 
lethargy, and as they looked around surveying their position, 
they found on every side unwarranted encroachments on their 
hereditary rights under the guise of interpretations and usages. 
This, they were now determined, to resist so far as they could. 
At about the same time a change began to come over the atti¬ 
tude of the Government of India towards them. Hitherto that 
Government had identified itself with British India and invaded 
the treaty rights of the States with a view to bring them into 
line with the territories directly under its control. But now 
its position in British India itself began to shake and totter on 
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account of the growth of a strong nationalist movement there, 
and it therefore turned round to search for friends and sup¬ 
porters to help it in putting this down. It soon found them in 
the irresponsible rulers of the Indian States, Lord Minto, the 
successor of Lord Curzon, conciliated the Indian Princes by 
relaxing the tight control established over them by his indus¬ 
trious predecessor and tickled their vanity by requesting their 
aid and advice in that common purpose—the suppression of 
anarchist conspiracies in India. The change of policy is indi¬ 
cated in Lord Minto’s speech at Udaipur (1909) which makes 
an instructive contrast with Lord Curzon’s speech at Bahawal- 
pur. ' 1 have made it a rule * said Lord Minto, ‘ to avoid as 
far as possible the issue of generaf instructions, and have 
endeavoured to deal with questions as they arose with refer¬ 
ence to existing treaties, the merits of each case, local condi¬ 
tions, antecedent circumstances, and the peculiar stage of 
development, feudal and constitutional, of individual 
principalities.’ 

Benevolent coercion has thus given place to friendly co- v' 
operation in imperial policy. A significant illustration of this 
policy is furnished by the Imperial Service Troops. These 
were instituted in consequence of a spontaneous offer made 
by some princes in 1885 during the Russian scare to place 
their forces at the disposal of the Government of India in case 
of a war with Russia. These are entirely under the control 
of the state which maintains them, and are commanded by 
Indian officers appointed by the state Government. They are 
trained by British officers lent for the purpose. There can be 
no greater contrast than that between these troops and Lord 
Wellesley’s subsidiary forces. The latter were forced upon 
unwilling states by pressure and coercion and stationed as so 
many garrisons in hostile territories, whereas the former are 
maintained voluntarily and indeed as a point of honour by 
the Indian Princes and are intended for use in the common 
defence of their motherland. The policy of suspicion and 
distrust with which the Paramount Power used to regard these 
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states has given place to one of mutual trust and co-operation 
between them. 

The question of the relations with the Indian States came 
in for review in connection with the introduction of constitu¬ 
tional reforms in British India in 1918. The Authors of the 
Joint Report gave a sympathetic consideration to the complaints 
made by the Princes and made recommendations to remedy 
them so far as possible. They admitted that a tendency had 
developed in the past to treat all the states alike which proved 
detrimental to the individual rights and privileges of the bigger 
states. To guard against this in future, they recommended that 
a proper classification of the states should be made and a 
y definite line of demarcation should be drawn separating the 
Rulers who enjoy full powers of internal administration from 
the others. They however did not agree with the Princes that 
the Paramount Power should observe strictly the letter of the 
treaties. ‘ The conditions under which some of the treaties 
were executed ’ they said, ‘ have undergone material changes, 
and the literal fulfilment of particular obligations which they 
impose has become impossible.* Treaties could be interpret¬ 
ed properly only in the light of the large body of case-law that 
has grown up around them in the course of time. As this 
was not properly systematised, it might appear to the Princes 
as arbitrary, ambiguous or uncertain on many important points, 
and they therefore recommended that with the consent of the 
Princes, existing political practice might be simplified, stand¬ 
ardized and codified for the future. Another complaint of 
the Princes was that there was no provision for an impartial 
judicial inquiry into facts in case of a dispute between two or 
more states, or between a state and a local government or the 
Government of India. In the last case especially, they could 
not expect any justice, as that Government was both judge 
and party in one. This was to some extent met by the 
recommendation that in all such cases, if the Viceroy felt that 
such an inquiry was desirable, he might appoint a Commission 
composed of one representative of both the parties and pre- 
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sided over by a judicial officer not lower in rank than a High 
Court Judge, to inquire into the matter and report its conclu¬ 
sions thereon. If the Viceroy would feel unable to accept its 
finding, the matter should be referred for decision by the 
Secretary of State. Such a judicial procedure, they said, 
should be followed in future in any of those rare cases where 
the Government of India would find it necessary to take 
action deposing the ruler of a state, depriving him of any of his 
rights, dignities and power, or of precluding any member of 
his family from succession. This procedure, it may be recall¬ 
ed, is substantially the same as that which had been followed 
in 1875 in the Baroda case. 

The most important recommendation made by the Joint 
Authors which marks a complete breach with the earlier policy 
of suspicion and isolation of the princes is the one for the 
constitution of a Council of Princes. The practice of holding 
conferences of Princes which had been informally begun by 
Lord Hardinge and developed further by Lord Chelmsford was 
thus now regularized. The Chamber of Princes was establish¬ 
ed by Royal F^roclamation on February 8, 1921. It now con¬ 
sists of 121 members. 109 of them who are rulers of the more 
important states are members in their own right ; and the less 
important states numbering 126 are represented in it by 12 
members elected by and from among themselves. The re¬ 
maining states—327 in number—are no more than estates and 
jagirs and therefore have not been accorded any representa¬ 
tion in the Chamber. The Chamber meets ordinarily once in 
a year and its president is the Viceroy. It has a Chancellor 
and Pro-Chancellor who are elected annually and a Standing 
Committee of seven of which the above two are members 
ex-officio. The Chamber of Princes is merely a deliberative 
and consultative body. Its resolutions are recommendations 
which do not bind even its members and its establishment does 
in no way affect the individual relations of any slate with the 
Viceroy. Nor is its membership compulsory. The bigger 
states like Hyderabad and Mysore have steadily refused to 
F. 20 
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join it. In spite of these admitted drawbacks, the Chamber 
has served an extremely useful purpose in enabling the Princes 
to come together and discuss matters of common interest con¬ 
cerning their relations with the British Crown and British India. 
It has taught them to work together, to formulate and put for¬ 
ward their demands as a body and press for their acceptance 
on the Paramount Power, which is now in sore need of their 
support. 
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CHAPTER XV 


FEDERATION AND PROVINCIAL AUTONOMY 
1. Forces Leading to the Federation 
(i) Indian National Movement (1919 — 30} 

The Announcement of August 20, 1917 was too cautious 
and carefully-worded to receive from the Indian public that 
enthusiastic response which must have been expected for it by 
its authors. The goal was set forth as ‘ the progressive realiza¬ 
tion of responsible government * but no time-limit was sped- 
fied within which this ‘ progressive realization ’ might reason¬ 
ably be expected to reach its culmination. The niggardly 
policy of granting responsible government by instalments 
proceeded on the assumption which no self-respecting Indian 
could have accepted as valid that India was not fit for full 
responsible government at once. The assertion that the 
British Government and Parliament must be the judges of the 
time and measure of each advance went clean against the 
principle of self-determination which had been so often and 
so eloquently proclaimed by prominent British statesmen at 
that time. But still the Indian leaders were in the beginning 
not unwilling to work the Reforms. The Indian National 
Congress, at its annual session in 1919, while condemning the 
Reforms as ‘ inadequate, unsatisfactory and disappointing ’ 
and urging the British Parliament to * take early steps to 
establish full responsible government in India in accordance 
with the principle of self-determination ’ resolved however to 
work the Reforms ‘ so far as may be possible * in such a way 
as to secure an early establishment of responsible government. 

That such a spirit^ of helpful co-operation should have 
soon given place to one of bitter hostility to the British govern¬ 
ment was in no small measure due to the extreme tactlesstiess 
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and muddle-headedness of the bureaucracy. While India 
was looking hopefully forward for the advent of a new era of 
political freedom promised by the Reforms, the bureaucracy 
was intent upon arming itself permanently With exceptional 
powers to deal with political offences which had been given to 
it only temporarily on account of the exigencies of the war, 
i On the report of a committee presided over by Justice Rowlatt, 
two bills were introduced into the Imperial Legislative Council 
for this purpose in february 1919. They at once roused a 
high and vehement opposition throughout the country. But 
in the face of the unanimous non-official opposition in the 
legislature, the bills were passed into law by the official 
majority. Mahatma Gandhi now came forward and urged 
the country to do ‘ Satyagraha against these * oppressive 
laws,’ that is, to disobey these laws without resorting to 
violence. The passive resistance campaign was inaugurated 
with * hartals ’ (days of fasting and purification which un¬ 
fortunately led to disorders and disturbances in various places, 
especially in the Punjab. The military were called in to quell 
these disturbances and martial law was declared in the 
Punjab. On the 13th of April occurred at Amritsar the horrible 
tragedy of Jallianwala Bagh. General Dyer, without any 
warning, opened fire upon a peaceful concourse of people 
/gathered in an enclosed place and continued firing on them 
till all his ammunition was exhausted. 1,650 rounds were fired, 
about 400 people were killed and 1200 wounded. General 
Dyer did this, as he himself proudly declared, to produce ‘ a 
sufficient moral effect from a military point of view not only 
on those who were present, but more especially throughout the 
Punjab.' During the martial law administration, the people 
were subjected to many indignities and humiliaticns, the riiost 
notable of which was the crawling order which required people 
passing through a street where an English lady had been 
assaulted by the mob to crawl through it like four-footed 
animals. The outrages perpetrated on national self-respect by 
the brutal soldiery in the Punjab sent a thrill of horror through- 
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out the country and stirred up feelings of bitter hatred against 
the Government which had in effect condoned them. 

The Mussalmans in India were also at this time dangerous¬ 
ly excited against the British Government, who, contrary to 
the promises they had made to them during the war, now 
joined with their allies in imposing severe and stringent peace 
terms on their Khalifa, the Sultan of Turkey. They now turned 
to their Hindu brethren and to Mahatma Gandhi for help in 
this hour of their extreme distress. Mahatma Gandhi at once 
took up their cause and started his non-violent non-co-opera¬ 
tion movement for the redress of the hhilafat and the Punjab 
wrongs, and for the establishment of Swarajya which alone 
could prevent a recurrence of such wrongs in future. The 
special session of the Congress which was convened at Calcutta 
in September, 1920 endorsed his policy and called upon the 
people to surrender their titles and honorary offices, to boy¬ 
cott schools, law-courts and legislative councils, and placed 
the boycott of British goods and the propagation of Swadesi 
in the very forefront of the whole programme. For two years 
the movement raged fiercely throughout the country^ It 
brought a great political awakening even to the people in the 
villages. It familiarised them with ideas of freedom and 
nationalism. It struck a severe blow to the prestige of the 
British Government. In some places the whole basis of 
ordered government seemed to be on the point of disintegra¬ 
tion.’ But when the movement was in full swing occurred the 
^ tragedy of Chauri Chaura (in the United Provinces) \yhere 
twenty-two policemen were burnt to death by a mob incited 
by the Congress volunteers. Gandhiji felt intense remorse for 
this violent act of brutality and suspended the movement. 
His,, own arrest (10th March, 1922) and imprisonment soon 
after brought the struggle to a close. 

The collapse of the non-co-operation movement brought 
a change in the methods of nationalist opposition to the 
Government. T^e late Mr. C. R. Das and Pandit Motilal 
Nehru organised a new Swaraj party within the fold of the 
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Congress and entered the legislatures with a view * to mend or 
wid them.* The Indian Legislative Assembly had from the 
very beginning evinced a very keen interest in further consti¬ 
tutional advance. So early as September 1921, Rai Bahadur 
Majumdar had moved a resolution in the Assembly recom¬ 
mending the establishment of provincial autonomy and respon¬ 
sible government at the Centre in all but the Army, foreign 
and political Departments in 1924 and complete Dominion 
Home Rule in 1929. The Government, though they opposed 
the motion, ultimately agreed to convey to the Secretary of 
State the view of the Assembly that the progress made by 
India on the path of responsible government warranted a re¬ 
examination and revision of the present constitution at an 
earlier date than 1929. In February 1924, there took place in 
the Assembly a great debate on constitutional advance ini¬ 
tiated by a resolution moved by Diwan Bahadur T. Ranga- 
chariar. Pandit Motilal Nehru, the leader of the Swarajists, 
moved an amendment to it urging the Governor-General in 
Council to take steps to have the Government of India Act 
revised at an early date with a view to establish full respon¬ 
sible government in India, and for this purpose, to summon a 
representative Round Table Conference to recommend, with 
/ due regard for the protection of the rights and interests of the 
important minorities, a scheme of constitution for India, and 
after dissolving the Central Legislature, to place this scheme 
before the newly elected Indian Legislature for its approval 
and submit it to the British Parliament to be embodied in a 
statute. The amendment was passed by a large majority, all 
the elected members voting for the motion. 

An outcome of the debate on this resolution was the 
appointment of the Reforms Enquiry Committee presided over 
by the Home Member Sir Alexander Muddiman. }t did not 
present a unanimous report. The m^ consisting of 

Europeans and Government officials, recommended only 
certain modifications in the rules to remedy some of the 
grave defects that had been revealed in the working of the 
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Reforms. The minority composed of liberal and Moderate 
politicians like Sir Tej Bahadur Sapru and Mr. Jinnah pointed 
out that the defects of dyarchy were inherent in the system 
and hence incurable by such slight modifications in the rules 
as the majority had recommended and they therefore advised 
the Government to make an earnest attempt at an early date to 
put the constitution on a permanent basis, with provisions for 
automatic progress in the future so as to secure stability in the 
government and willing co-operation of the people. When 
the report of the Reforms Enquiry Committee came in for 
discussion in the Assembly in September» 1925 on the motion 
of the Home Member for the acceptance of the principle 
underlying the Majority Report, Pandit Motilal Nehru made a 
telling speech condemning dyarchy as unworkable, and moved 
an amendment to the resolution almost similar to the one he 
had moved in 1924 and his amendment was carried against the 
Government by an overwhelming majority. 

In 1927, in accordance with the provision in the Govern¬ 
ment of India Act, 1919, the British Government appointed 
the Indian Statutory Commission with Sir John Simon as 
president to inquire into the working of the Reforms of 1919 
and report ‘ as to whether and to what extent it is desirable to 
establish the principle of responsible government.' All parties 
in India including the Liberals, the Muslim League and Con¬ 
gress protested against the all-British composition of the Com¬ 
mission as being highly derogatory to the dignity and national 
self-respect of India and refused to co-operate with it. The 
boycott of the Simon Commission was effective beyond all 
expectations and its report which was published in 1930 was 
severely condemned by Indians of all shades of political opi¬ 
nion. Meanwhile an All-Parties Conference was convened at , 
the instance of the Congress, and it published the Nehru 
Report which drew up a constitution for India providing for 
the establishment of full responsible government and Dominion 
Status. The Ca lcutta Congress of 1928 declared that it would 
adopt the Nehru constitution in its entirety if it were accepted 
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by the British Government on or before 31st December, 1929, 
but in the event of its non-acceptance by that date, it would 
organise a campaign of non-violent non-co-operation and 
advise the country to refuse taxation. The._Viceroy^ Lord 
Irwin, tried his best to dissuade the Congress from taking such 
a disastrous step. - It was for this purpose that on October 31, 
1929, he issued a famous declaration. Many Englishmen, 
occupying high and responsible positions in government both 
in India and in England, had expressed doubts as to whether 
the * responsible government ’ promised in the declaration of 
1917 was the same as ‘ Dominion Status which was demand¬ 
ed by the nationalists in India. His Excellency now set these 
doubts at rest. ‘ 1 am authorised on behalf of His Majesty s 
Government to state clearly ’ he said, ‘ that in their judgment 
it is implicit in the declaration of 1917 that the natural issue 
of India's constitutional progress, as there contemplated, is the 
attainment of Dominion Status.’ Secondly, he stated that the 
Simon Commission had suggested to His Majesty’s Govern¬ 
ment and the latter accepted the suggestion that after the 
publication of their report and before its examination by the 
Joint Parliamentary Committee, they should call together a 
Conference * in which His Majesty’s Government should meet 
representatives both of British India and of the States for the 
purpose of seeking the greatest possible measure of agreement 
for th^ final proposals which it would later be the duty of His 
Majesty’s Government to submit to Parliament.’ ^ut the 
Congress leaders were not satisfied with the limited scope and 
purpose of this Round Table Conference. They had all the 
while been demanding the convening of a Conference with 
the status of a National Constituent Assembly for the purpose 
of drafting a Dominion Constitution for India and not a Con¬ 
ference consisting of the nominees of the British Government 
representing various parties and cliques, classes, communities 
and interests in British India and the representatives of the 
autocratic Rulers of the Indian States to parade their differences 
before the world and to speak, without any power to bind the 
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British Government. An interview was arranged between 
Mahatma Gandhi and Lord Irwin on 23rd December with a 
view to bring about a compromise, but this only served to 
bring into clearer view their widely different standpoints. 
The Indian National Congress which met a few days later at 
Lahore under the presidency of Pandit Jawaharlal passed 
resolutions boycotting the Round Table Conference, declar¬ 
ing the object of the Indian National Congress as the attain¬ 
ment of Swaraj or complete independence for India, and 
authorising the All-India Congress Committee, whenever it 
deemed fit, to launch upon a programme of civil disobedience 
including non-payment of taxes. On 12th March, 1930, began 
Mahatma Gandhi s historic march to Dandi to violate the 
salt laws. While the three Round Table Conferences were 
held at London, a vigorous campaign of civil disobedience was 
being carried on in India by the Congress and a policy of 
severe repression by the Government. It was under these 
circumstances that the new constitution was framed for India 
at London. 

(ii) Provincial Autonomy and Federation 
We have seen in previous chapters how the vast extent 
of our country necessitated a large measure of decentralization 
or delegation of authority to the Provinces in the interests of 
efficiency and economy of administration and how this tendency 
was accelerated, strengthened and confirmed by the decision 
taken in 1919 to introduce the first steps of responsible govern¬ 
ment in the provincial sphere. We have also seen that 
dyarchy in its working failed to fulfil the purpose for which it 
had been introduced. Hence it was that every student of 
Indian politics, including even the Indian Statutory Commis¬ 
sion. was driven to the conclusion that dyarchy should be 
^^bolished and responsible government should be introduced 
over the whole provincial sphere. Responsible government 
in the Provinces necessitates devolution of authority from the 
Centre to the Provinces in alt matters of provincial concern 



314 FEDERATION AND PROVINCIAL AUTONOMY 

except in so far as these might come into conflict with the 
interests of the other Provinces or the Centre. This is what 
we understand by the term ‘ Provincial Autonomy/ It means, 
in the first place, full responsible government over the whole 
provincial field, and secondly, freedom for the Provincial 
Government to exercise its authority within this field without 
any interference or control from outside. Provincial auto¬ 
nomy is thus the culmination of a long course of historical 
development in British India. 

Provincial autonomy is thus inevitable in any case, and 
provincial autonomy requires, as the Joint Parliamentary Com¬ 
mittee argues, a readjustment at the Centre. In the place of 
the present irresponsible executive, it requires a responsible 
Federal executive at the Centre. This is so, for two reasons. 
In the first place, some of the most important functions of the 
Central and Provincial Governments are inter-dependent so 
that these governments cannot operate in two separate water¬ 
tight compartments. This is especially to be seen in the field 
of finance where many of the taxes have to be levied by the 
Centre and their proceeds distributed among the Provinces. 
The Governor-General in Council will therefore have to 
shoulder the whole burden of unpopularity in taxing the 
people, while the Provincial ministers will have the agreeable 
task of spending the money so raised. Again, the social and 
economic policies of the Provincial Governments (as for 
instance, with regard to the agricultural and industrial develop¬ 
ment of their Provinces) will be dependent for their success 
upon the tariff and currency policies of the Central Govern¬ 
ment and the existence of an irresponsible Centre will afford 
to Provincial ministers a constant opportunity to disclaim 
responsibility for the fulfilment of their election pledges and 
programmes. Secondly, an irresponsible alien bureaucracy, as 
the Central Government is at the present time^ is weak, 
because while it makes the central legislature irresponsible in 
its criticism of its acts, it is neither able to defend itself effect¬ 
ively either in the legislature or outside against sucb criticism^ 
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nor can it remain uninfluenced in its policies by that criticism. 
And this only tends to lower the prestige of the Government 
and sap its efficiency. Such a weak Centre, unsupported as it 
is by any substantial measure of public opinion in the country, 
will not be able to stand up for its rights when pitted against 
the new and vigorous governments of the great Provinces, 
backed up as they would be by an alert body of provincial 
opinion. ‘ If you set up these great and responsible Provin¬ 
cial Governments, and you leave the Centre as it is now ’ said 
Sir Samuel Hoare (in his speech in the House of Commons on 
10th December, 1934), ‘ you are running the risk of destroying 
one of the greatest works of the British Raj in India, the unity 
of India, and you are running the risk of breaking India into 
fragments.* Moreover, as all shades of political opinion in. 
India were united in their demand for some sort of respon¬ 
sibility at the Centre, the introduction of provincial autonomy 
unaccompanied by any measure of central responsibility, as 
recommended by the Simon Commission, would only end in 
utter failure, since no party in India would be prepared to 
work such a scheme. 

Responsibility at the Centre in its turn requires an All- 
India Federation. The central subjects such as defence, 
tariffs, currency and communications are matters of common 
concern not only to British India but also to the Indian States. 
Uniformity in these is at present secured through the Governor- 
General in Council who happens to be not only the central 
government for British India, but also the paramount power 
over the Indian States. The Governor-General in future will 
not however be in a position to safeguard the interests of the 
states and secure unity of policy in these matters, if a respon¬ 
sible executive will be established at the Centre for British 
India only. That will lead to serious friction between the two 
parts of India. Responsibility therefore can be granted at 
the Centre only if the Indian States are also represented on'^ 
that Centre. There is thus need of an All-India Federation 
comprising both British India and the Indian States in order to 
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deal satisfactorily with these matters of common concern in 
the interests of the whole of India. 

(iii) British Policy and Safeguards 

Thus, Provincial Autonomy, responsibility at the Centre 
and All-India Federation are logically inter-connected. But 
in the new constitution, none of these principles is given an 
unqualified approval. The provincial autonomy that has been 
conceded is subject to the over-riding powers of the Governor^ 
the responsibility at the Centre is vitiated by ‘ reservations ’ 
and special responsibilities ’ placed in the hands of the 
Governor-General and the peculiar type of All-India Federa¬ 
tion that has been devised is intended to fetter the further 
progress of responsible government in India in future. These 
restrictions and limitations imposed either on the competence 
of, or the exercise of the powers by, the governments in India 
are what are known as the ‘ safeguards.’ 

These safeguards may be roughly divided into two classes. 
The first which includes the large majority of them is intended 
to safeguard the interests of the British in India—’ the various 
obligations that have grown up as the result of the long part¬ 
nership between India and Great Britain.’ In the view of 
i many of the British politicians, these safeguards are required 
as much in the interests of India as in those of Great Britain. 
Take, for instance, the defence of India. So long as India is 
not able to defend herself, it is to the advantage of India that 
she should be defended by British troops. And, of course, the 
control of the British troops must necessarily be in the hands 
of the British Government, and the expenditure of their main¬ 
tenance must be provided for out of Indian revenues. If 
defence is reserved, it almost inevitably follows that the 
department of external affairs, being so closely connected 
with defence, must also be reserved. Next, there is need to 
^^fcguard the interests of the British investors who have lent 
large sums of money to the Government of India. It is also 
to the interest of India that effective provision should be made 
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for th^ due discharge of her financial obligations and for the 
safeguarding of her financial credit. Then, there is need to 
safeguard British commercial interests in India against unfair 
discrimination. The British trader has no doubt reaped huge 
profits from India in the past, but it must not be forgotten that 
he has also conferred many benefits upon her by developing 
Indian trade, skill and enterprise. Then there are the All- 
India Services who have done so much in the past in keeping 
the administration at a high pitch of efficiency. Their position 
and prospects must be safeguarded and they must be kept 
sufficiently attractive as fields for employment for aspiring 
young men from Britain. 

The second category of safeguards is intended to protect 
the interests of minority communities, civil services, etc. 
These safeguards are necessary for the proper functioning of 
responsible government in India. This has been explained at 
length by the Joint Parliamentary Committee in their report 
(1934): 

Parliamentary government, as it is understood in the 
United Kingdom, works by the interaction of 
four essential factors: the principle of majority - 
rule ; the willingness of the minority for the time 
being to accept the decisions of the majority;’^ 
the existence of great political parties divided by 
broad issues of policy, rather than by sectional 
interests ; and finally the existence of a mobile 
body of political opinion, owing no permanent 
allegiance to any party and therefore able, by its 
instinctive reaction against extravagant move¬ 
ments on one side or the other, to keep the 
vessel on an even keel. In India none of these 
factors can be said to exist to-day. There are no 
parties, as we understand them, and there is no 
considerable body of political opinion which can 
be described as mobile. In their place we are 
confronted with the age-old antagonism of Hindu 
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and Muhammadan, representatives not ofily of 
two religions but of two civilisations ; with numer¬ 
ous self-contained and exclusive minorities, all a 
prey to anxiety for their future and profoundly 
suspicious of the majority and of one another ; 
and with the rigid divisions of caste, itself incon¬ 
sistent with democratic principle ... In these 
circumstances, the successful working of parlia¬ 
mentary government in the Provinces must 
depend, in a special degree, on the extent to 
which Parliament can translate the customs of the 
British Constitution into statutory * safeguards.’ 
The Joint Committee rejected as unwise and impracticable 
and as unduly restricting the powers and hampering the action 
of the legislatures, the suggestion of the British Indian leaders 
to include in the Constitution Act a declaration of fundamental 
rights, safeguarding the rights and interests, civil, religious, 
cultural, etc., of the various communities, which would be 
interpreted and enforced by the courts of law. In their view, 
the safeguards ought to be ’ executive ’ and not * judicial ’ in 
character. It is to the Governor and the Governor-General 
and not to the courts of law that the minorities should be made 
to look up for the protection of their rights and interests. They 
have explained this view further in the following passage : 

* Lastly, there must be an authority in India, armed with 
adequate powers, able to hold the scales evenly between 
conflicting interests and to protect those who have neither the 
influence nor the ability to protect themselves. Such an 
authority will be as necessary in the future as experience has 
proved it to be in the past. Under the new system of Provincial 
Autonomy, it will be an authority held, as it were, in reserve; 
but those upon whom it is conferred must at all times be able 
to intervene promptly and effectively, if the responsible 
Ministers and Legislatures should fail in their duty. This power 
of intervention must, generally speaking, be vested primarily 
in the Provincial Governors, but their authority must be closely 
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linked with, and must be focussed in, a similar authority vested 
in the Governor-General, as responsible to the Crown and 
Parliament for the peace and tranquillity of India as a whole, 
and for the protection of all the weak and helpless among her 
people/ 

A realistic analysis of the nature and content of these 
safeguards however reveals the fact that the British are here 
trying to safeguard their own vested interests by forming an 
alliance with the conservative forces in India—the Muslims and 
the Indian Princes—against the rising tide of democratic 
nationalism. This policy, we have already seen, was first 
formulated by Lord Minto who tried in vain to bring the Indian 
Princes into some sort of organic connection with British India, 
but who however succeeded in cultivating their friendship by 
his conciliatory policy towards them. It was also Lord Minto 
who encouraged the Muslims to put forward demands for 
weightage and separate electorates and secured their goodwill 
by conceding them. This policy has been followed scrupulous¬ 
ly by his successors ever since and the new constitution of 
India marks the culmination of that policy. As the Indian 
Princes are opposed to democracy and the Muslims to majority 
rule, our British rulers find it a fine opportunity to exploit their 
fears for their own ends. The ‘ safeguards ’ are thus intended 
to safeguard the interests of these three parties—the British, the 
Muslims and the Indian Princes. From the point of view of 
the British, the All-India Federation is the biggest safeguard 
for the continuance of their connection with India for all time 
to come. The Federal Centre is devised in such a way as to 
make it impossible for the extremists to get control of it. ^J^he 
British think that the future Federal Government will be stronger 
than the present Central Government, as it would not be 
regarded as an alien government in India, and it would be more 
able therefore to check the growing tide of extreme nationalism 
in India. ‘ The Congress party is not India ' declared Sir ' 
Samuel Hoare in one of his speeches. * There are many other 
interests and parties in Indian politics which require only a 
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platform and an outlet for their political aspirations to establish 
their position against the Congress party in a way that has not 
been possible in the past.’ Was this not also the guiding 
motive of the Minto-Morley Reforms? 

(iv) Muslim Communalism 

The attitude of the Muslim minority has been a decisive 
factor in the formation of a federal form of government for our 
country. The Muslims are not satisfied* like other minorities, 
with an effective guarantee for the mere protection and promo¬ 
tion of their special rights and Interests, religious and cultural, 
but demand that their ‘ historic position ’ in India as the former 
rulers of the country should be recognised under the new 
cohstifiition. The late Maulana Muhammad Ali, speaking at 
the Round Table Conference, pointed out that the Muslims 
had ruled over India from the beginning of the eighth century 
to the middle of the nineteenth in one part or another, which 
was quite unique—' which no other community could claim in 
the same manner ’ and therefore, he said, the Muslims naturally 
wanted that they should rule over the Hindus in future also 
precisely as they had done for thousands of years ' in the 
past. He also drew the attention of the Conference to another 
aspect of the matter. ‘ A very important result of that with 
which we have to deal to-day ' he said, ‘ is the feeling created 
by the record of Muslim rule for so long, over so large a part 
of India. There is hardly a community that has not a real or 
an imaginary grievance against the old Muslim rulers and what 
we know of human nature elsewhere brings it home to us that 
even to-day there is a feeling of revanche harboured against 
the Mussalmans in the minds of some Hindus and some 
members of other communities which is not the case against 
any other community whether Sikh or Mahratta or Rajput. 

It is with this feeling that we must deal, and against which we 
must provide safeguards for the future when framing a constitu¬ 
tion for an ideal Indian Government in which all would feel 
safe, equal and free.’ 
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These two objects can be adequately secured by re¬ 
constructing th^ lndian constitution on a federal basis. In the 
first place, the Muslims want to rule and rule over the Hindus, 
as their ancestors had done in the past, and this they can do 
in those provinces in which they are in a majority. It is 
fortunate for them that while they are a minority in India taken 
as a whole, they form a majority of population in a number 
of provinces in the north—in Bengal, the Punjab, Sind, the 
North-West Frontier Province and Baluchistan. They have but 
a small majority (about 55 per cent according to population) in 
Bengal and the Punjab, and if weightage in representation is 
to be given to the minority communities—the Hindus in Bengal; 
the Hindus and the Sikhs in the Punjab—as they have been 
given under the Montford Reforms, their majorities will dis¬ 
appear. They have therefore demanded that a majority of 
seats in the legislature should be guaranteed to them by statute 
in each of these provinces. In the other three Provinces, 
however, the Muslims form an overwhelming majority of the 
population and they have therefore no objection to allow 
weightage to the minority communities there just in the same 
way as it is conceded to them in provinces in which they are 
a minority. As the Reforms of 1919 were not applied to the 
North-West Frontier Province and Baluchistan, they have 
demanded that they should be introduced in these provinces 
also. Sind has been hitherto governed as part of the Bombay 
Presidency, eventhough on geographical, linguistic and 
administrative grounds, it has no affinity with the rest of that 
Presidency. The Muslims have therefore demanded that it 
should be detached from Bombay and constituted into a 
separate Province. But if the Muslims want to rule in these 
Provinces, they should see that as many powers as possible are 
given to the Provinces and that the Provincial Governments'' 
are completely emancipated from any interference or control 
By the Centre, where the Hindus will always be in a majority. 
TEiSbas led them therefore to favour a federal form of govern¬ 
ment for India * with complete autonomy and residuary powers 
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vested in the constituent states/ the Central Legislature having 
no power to change the constitution, after its inauguration, 
* etxcept with the concurrence of all the states constituting the 
Indian Federation/ 

“Thus, the formation of an Indian Federation satisfies, in 
the first place, the ambition of the Muslims to rule in certain 
Provinces. Secondly, it also secures in a most effective manner 
the interests of the Muslims in the Hindu Provinces, for if the 
Muslim minorities are ill-treated or persecuted in the Hindu 
Provinces, the same fate will soon overtake the Hindu 
minorities in the Muslim Provinces. The idea of Federation 
therefore has had an irresistible attraction to the minds of the 
Muslim leaders. The late Sir Muhammad ShaS, speaking at 
the Round Table Conference, gave frank expression to these 
views and welcomed Federation as the only effective solution 
of the Hindu-Muslim problem in British India : 

* To my mind the Federal India of the future with the 
Central Government in the hands of the majority community, 
and the Provincial Governments in six out of the eight 
Governors’ Provinces in the hands of the same community, the 
four Provinces in which the majority community will be in a 
minority and the minority community will be in a majority will 
in itself constitute a guarantee of good treatment by both the 
communities. To me this one picture as regards the future 
is the most fascinating and the most attractive, for to my mind 
this is the real solution, the permanent solution, of the Hindu- 
Muhammadan problem in India.’ 

(v) Indian States 

The position of the Indian States in the Indian political 
system and the necessity to bring them into some sort of 
organic relationship with British India has been another 
important factor in the formation of the Indian Federation. 
The Indian States claim to be * sovereign ’ because they are 
not, like the British Indian Provinces, subject to the sovereignty 
of the British Parliament- That Parliament cannot make laws 
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binding on the people of the States, as it can do in the case of 
BfTtlsh India. There is no appeal from the highest courts in 
the States to an outside authority like the Privy Council in 
England, as there is from the High Courts in British India. _But 
this does not mean that the States are sovereign in the sense 
that they are independent governments. We have seen in the 
last chapter how closely they are controlled by the Paramount 
Power. The Paramount Power exercises this control by means 
of executive pressure applied through the medium of its 
Residents stationed at the Durbars upon their Rulers and 
Governments. On account of this peculiar nature of 
paramountcy, it is not always possible for the outside public 
to know exactly the extent of the control that is exercised over 
the states from Cime to time by the Paramount Power. The 
content of paramountcy has grown in close relation with the 
internal and external position of the Indian State in the Indian 
political system. Internally, the State is governed autocratically 
by the Prince. The Paramount Power is bound to protect the 
Prince, if need be by force of arms, against any popular 
insurrection against his authority. But as autocratic rule is 
likely to degenerate into oppressive misrule, it has also a 
responsibility to protect the people, in extreme cases, against 
such oppression or misgovernment on the part of the Prince..y 
Externally, the State is part of a larger whole—the Indian 
Empire. In matters of common interest for the whole of India 
such as defence, external relations, customs, coinage, salt, 
railways, posts and telegraphs, etc., the Paramount Power has 
to secure uniformity of policy in the interests of the whole 
country and for this purpose also, it can interfere in the affairs 
of the State. We have seen in the last chapter how the 
Paramount Power, by means of agreements and other means, 
has secured for itself an effective control in all these matters. 

The series of events which have led to the formation of 
the Indian Federation started with the Declaration of August 20, ^ 
I9jl7 and the introduction of the Reforms of 1919 in British 
India. The Indian Princes were greatly perturbed by these 
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events as they appeared to spell destruction to their personal 
power. Ideas of democracy, once introduced in British India, 
would be certain to make their way into the Indian States and 
spread among their people. It was also likely that the people 
of British India might, at some time in the future, make common 
cause with their subjects in a general crusade against autocracy. 
The Indian Princes therefore became very anxious about their 
future. And while their power was thus threatened from below, 
they were very much chagrined to find that it was being 
whittled away from above by the indefinite claims of 
paramountcy put forward by the Government of India. His 
Excellency Lord Reading’s letter to His Exalted Highness the 
Nizam of Hyderabad, the ruler of the foremost state in India, 
dated 27th March 1926, set forth these claims clearly and in a 
most uncompromising manner. ‘ The sovereignty of the British 
Crown ’ it declared, ‘ is supreme in India, and therefore no 
Ruler of an Indian State can justifiably claim to negotiate with 
the British Government on an equal footing.’ The Indian 
Princes therefore, including of course even His Exalted 
Highness who enjoys the title of the ‘ Faithful Ally,’ were not 
equals, but mere subordinates and subjects of the British Crown. 
The letter went on to state that this supremacy ‘ is not based 
only on treaties and engagements ’ as the Princes would have 
it to be, ‘ but exists independently of them,’ and it pointed 
out in particular that ‘ where imperial interests are concerned, 
or the general welfare of the people of a State is seriously and 
grievously affected by the action of its Government,’ the 
Paramount Power had the right and responsibility to take any 
remedial action that it might consider necessary. JThe letter 
came as a great shock to the Indian Princes.. They became 
thoroughly uneasy when they reflected as to what would 
become of their power and position if the Government of 
India which claimed and exercised these indefinite powers of 
paramountcy would become transformed in course of time into 
a responsible government in British India. It would then take 
the side of the people in the States and would force the Rulers 
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to grant responsible government to them. The British Indian 
p^ticians had already been putting forv^ard such claims. 
They must see therefore that such a calamity would not befall 
them. 

At a meeting of the Chamber of Princes in 1926,, the 
Princes discussed these matters among themselves and 
formulated three demands: (I) that Paramountcy should be 
clearly defined so that they might know under what circum¬ 
stances and for what purposes it would be exercised; (2) that 
it should be definitely declared that the Paramount Power was 
the British Crown, and that the Government of India, in 
exercising the paramount power over the States, had hitherto 
acted merely as the agent of that Crown, and that the Crown 
could not transfer this paramount power to a responsible 
government in British India without the consent of the States; 
and (3) that as the States and their people were adversely 
affected by the indirect burdens imposed upon them by the 
tariff and monetary policies adopted by the British Indian 
Legislature, professedly legislating only for British India, the 
States should be given some relief by way of a share in the 
Imperial revenues. At the request of the Princes, the Indian 
States Committee with Sir Harcourt Butler as President was 
appointed in 1927 to exeunine these questions, and the 
Committee published its report early in 1929. 

The Butler Committee declared, in answer to the first 
demand of the Princes, that it was impossible to define precise¬ 
ly any limits for the exercise of paramountcy. ‘ Conditions 
alter rapidly in a changing world. Imperial necessity and new 
conditions may at any time raise unexpected situations. 
Paramountcy must remain paramount; it must fulfil its obliga¬ 
tions defining or adapting itself according to the shifting 
necessities of the time and the progressive development of the 
States/ The Princes might however get some comfort from 
the reflection that ‘ on paramountcy and paramountcy alone 
can the states rely for their preservation through the generations 
that are to come. Through paramountcy is pushed aside the 
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danger of destruction or annexation.* To the second demand 
of the Princes, the Committee gave its full support and un¬ 
qualified approval. To the third, however, its reply was not 
so satisfactory. It pointed out that the States could not demand 
as a matter of right a share in the revenues of British India 
from customs, mint, salt, railways, posts and telegraphs, etc., 
and if they were to put forward this claim from the point of 
view of equity, British India was equally entitled to put forward 
the counter-claim that the states should bear their full share 
of imperial burdens, as for instance, the expenditure on 
defence. 

^ TTie recommendations of the Butler Committee paved the 
way for the formation of an All-India Federation. By approv¬ 
ing the theory of direct relationship of the States with the 
Crown, it made it impossible for British India to attain full 
responsible government at the Centre unless with the participa¬ 
tion of the States in some form of federal government for the 
whole of India, as most of the matters with which a British 
Indian Central Government would have to deal were also 
matters included in the paramountcy powers of the Crown, 
which could not however be transferred to that government 
except with the consent of the States. It thus enhanced the 
bargaining power of the States in any possible negotiations with 
British India for closer union, as the States might decline to 
enter into any such union unless their special claims were 
satisfied. This explains the highly privileged position occupied 
by the States in the Federation. The recommendations of the 
Committee provided at the same time an inducement for the 
States to enter into the Federation, as it was only in that way 
they could have a share in the determination of policies in 
matters of common concern in which they were keenly interest¬ 
ed but which, according to them, were then administered solely 
in the interests of British India. 

It. is therefore not at all surprising that the Indian Princes 
should have made a declaration in favour of federation at the 
very first meeting of the Round Table Conference. They have 
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everything to gain and nothing to lose by entering the Federa¬ 
tion. In the first place, they think that this is the only effective 
way in which they could protect themselves against the 
encroachments which a purely British Indian Central Govern¬ 
ment, supported as it would be by the people of the whole 
country, would be certain to make on their powers and 
prerogatives in future. Secondly, they want to secure thereby 
certain financial advantages for themselves and their states, as, 
for instance, the abolition of tributes, and more than this, they 
hope to gain thereby a large increase in their prestige and 
political power. At the present time, they have no voice at 
"all in the regulation and administration of matters of common 
interest such as tariffs and currency, eventhough these might 
affect adversely the interests of their states and people. 
But in the future, they will be represented in an adequate 
manner both in the Federal Legislature and Federal Cabinet, 
and they would thus in fact be regaining some of the powers 
which they had lost in the indefinite field of paramountcy. 
Thirdly, they consider that this is an act of loyalty to the 
Crown on the one hand and an act of patriotism to their 
motherland on the other. ‘ They are once again doing for 
England what they did in 1857, namely, coming to England’s 
rescue,* declared one of the distinguished representatives of 
the States at the Round Table Conference. The Indian States 
will form a stable element in the Federal Centre and they will 
thus safeguard the interests of the British in India and the 
connection of India with Britain. Lastly, the Princes hope and 
expect that in return for this great service they are rendering 
to Great Britain in her hour of need, the latter would support 
them in their fight against democracy within their States and 
also relax to a considerable extent the control which it has 
been exercising over them. 

% 

(vi) Establishment of the Federation 

The Government of India Act, 1935, provides for the 
formation of the Federation of India under the Crown which 
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will be brought into existence by the issue of a Proclamation 
by His'Majesty from such date as may be appointed therein. 
The Proclamation cannot however be issued until an address 
to that effect has been presented to His Majesty by both the 
Houses of Parliament and until the Rulers of States represent¬ 
ing not less than half the aggregate population of the Indian 
States and entitled to not less than half the seats allotted to the 
States in the Federal Upper Chamber have acceded to the 
Federation. 

The Indian Federation is composed of the Governors 
Provinces in British India and the Indian States who have 
acceded or may thereafter accede to the Federation and 
includes also within its area the Chief Commissioners’ Provinces 
in British India. The number of Governors* Provinces has 
been increased by the addition of the North-West Frontier 
Province which has been raised to that status in April 1932, 
Sind which has been separated from Bombay, and Orissa which 
has been formed out of the Oriya-speaking areas in Bihar and 
Orissa, Madras and the Central Provinces. Burma which was 
a Governor’s Province under the Act of 1919 is now separated 
from India. There are therefore now eleven Governors 
Provinces—Madras, Bombay, Bengal, the United Provinces, the 
Punjab, Bihar, the Central Provinces and Berar*, Assam, the 
North-West Frontier Province, Sind and Orissa. The number 
of these Provinces may be further increased in future by an 
Order in Council by His Majesty, if he thinks it necessary 
after consulting the Federal Government and Legislature and 
the authorities of the Province affected thereby. A similar 
procedure is also prescribed for the alteration of the boundaries 
of any Province. The Chief Commissioners’ Provinces— 

1 Berar belongs to the Mizam of Hyderabad, but it has been administered 
since 1853 as part of British India under a perpetual lease from the Nizam. 
Under the Act of 1935, tlie Central Provinces and Berar ctmlinue to .be 
governed together as one Governor’s Province, eventhough special concee- 
sions have been made to the Nizam’s sovereignty over Berar under the new 
agreement dated October 24, 1936. 
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British Baluchistan, Delhi, Ajmer-Merwara, Coorg, the Andaman 
and Nicobar Islands, and the area known as Panth Piploda 
(the last, now raised to that status)—continue to be in the same 
relation to the Federal Government as they have hitherto been 
to the Government of India, the Governor-General however 
having certain discretionary powers in relation to the tribal 
areas. 

Two separate processes are involved in the formation of 
the Indian Federation—one in the case of British India and 
another in the case of the Indian States. British India is at 
present unitary, both the Central and Provincial Governments 
being under the superintendence, direction and control of the 
Secretary of State for India. The Provincial Governments 
even under the Act of 1919, have only been exercising powers 
which are merely derived from this central authority by a 
process of devolution and delegation. But under a federal 
form of government, both the Centre and the Provinces must 
be equal in status, deriving their authority from the same source 
and exercising their power each within its own sphere free from 
any control by the other. This has therefore necessitated the 
repeal in toto of all the previous Acts of Parliament relating to 
the government of India and the resumption into the hands of 
the Crown of all rights, authority and jurisdiction in and over 
the territories of India, and then their redistribution between 
the Centre and the Provinces on a new basis as provided by 
the Act of 1935. Under this Act, therefore, both the Centre 
and the Provinces derive their powers and authority directly 
from the Crown. The Act first of all brings into existence a 
number of autonomous Provinces and then unites them, 
whether they like it or not, in a federal union under the Crown. 

While Federation is thus automatic in the case of the 
Provinces, it is however voluntary in the case of the Indian 
States. Hitherto, the Government of India, as its name 
denotes, was a government common to both British India and 
the Indian States. The government of British India and the 
paramountcy over the Indian States were both vested in and 
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exercised by the Governor-General in Council. The Act of 
1935 however separates these two functions and vests them 
in two different authorities—the Governor-General of India 
and His Majesty’s Representative for the exercise of the 
functions of the Crown in its relations with Indian States. 
This separation is no doubt theoretical and in fact impractic¬ 
able, as the provisions requiring the Governor-General, when 
so requested by His Majesty's Representative, to cause the 
military forces of the Federation to be employed for the 
discharge of the latter’s functions, and to provide out of federal 
revenues the funds required by His Majesty’s Representative 
for the expenses of the Political Department, clearly prove. 
It is indeed for this reason that it has been made lawful for 
His Majesty to appoint one person to fill both the said offices. 
This theoretical separation of the two offices has of course its 
own advantages from the point of view of the States. By 
severing the former connection between British India and the 
States, it has necessitated the establishment of a new kind of 
relationship between the two, and into this new relationship, 
the States may join or not as they may choose, and if they 
choose to join, that will only be on their own terms. As they 
are not subject to the legislative authority of Parliament, they 
cannot be compelled, like the Provinces, to join the Federation 
by an Act of Parliament, nor can their terms of accession be 
prescribed for them by that Act. Parliament can only prescribe 
a procedure or method by which they may come into the 
.Federation. According to the Constitution Act, each State is: 
to enter the Federation by means of an Instrument of Accession 
executed by the Ruler for himself, his heirs and successors, 
whereby he declares that he accedes to the Federation as 
established under the Act, agrees to the exercise by the Federal 
authorities of federal functions in relation to his state ‘ subject 
always to the terms of his Instrument of Accession,’ and 
assumes the obligation of ensuring that due effect is given in 
his state to the provisions of the Act * so far as they are 
applicable therein by virtue of his Instrument of Accession.’ 
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The accession of a State is complete only when its Instrument 
of" Accession is accepted by His Majesty. 

It may be noted at this stage that an Instrument of 
Accession, when once executed by a Ruler and accepted by 
His Majesty, cannot be revoked thereafter. This means, that 
a Ruler when once he enters the Federation, cannot secede^'' 
\ or go out of it, if he so desires. The F'ederation of India is 
thus a perpetual and indissoluble union between the States 
and the Provinces. 


2. Distribution of Powers, Functions and Resources between 
the Federation and the Units. 

(i) Distribution of Legislative Powers 

The fundamental feature of a federal system of government 
is the division of powers between the Central and Provincial 
Governments so that each can be supreme in the exercise of 
its powers within its own sphere. This division can be made 
either by enumerating the powers of the Centre or those of the 
Provinces, thereby leaving in each case the unspecified residue 
of power to the other. But which of these two methods is to 
be followed in the case of the Indian Federation? This 
question raised a bitter controversy between the Muslims and 
the Liberals during the discussions at the Round Table 
Conference. The Muslims who wanted to secure as large a 
measure of autonomy as possible for themselves in the ‘ Muslim 
Provinces ’ demanded that as in the case of the United States of 
America and the Commonwealth of Australia, the residual 
powers should be vested in the Provinces, while the Liberals 
who were determined to preserve unimpaired the unity of 
India—* that beneficent legacy of British rule in our country ’— 
declared emphatically that these should be vested in the 
Centre as in the case of the Dominion of Canada. Both of 
them were under the misapprehension that the Government 
which possessed residual powers was stronger than the Govern- 
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ment whose powers were specifically enumerated. But this 
is not always so. In the post-war German (Weimar) Constitu¬ 
tion, the powers of the Central Government were only 
enumerated, but they were enumerated so thoroughly and so 
exhaustively that they left very little residual power indeed to 
the Provinces. As neither the Muslims nor the Liberals were 
disposed to yield to the point of view of the other, Lord Sankey, 
the Chairman of the Federal Structure Committee at the Round 
Table Conference, suggested to them that instead of enumerat¬ 
ing only the powers of either the Centre or the Provinces, they 
might as well enumerate the powers of both and enumerate 
them so exhaustively as to leave little or nothing to the residuary 
field. The suggestion was accepted by both the parties and 
the controversy over the residual powers thus happily came to 
a close. 

They then proceeded with the actual work of enumeration, 
taking the two lists of subjects. Central and Provincial, 
enumerated in the Devolution Rules under the Act of 1919 as 
the basis. When they came to examine these lists carefully, 
they found that there were certain subjects which could not be 
allocated exclusively either to the Centre or to the Provinces. 
Under the Devolution Rules, Civil and Criminal law and judicial 
procedure were central subjects. The Indian Legislature had 
in the past enacted a series of laws on these matters in the 
interests of uniformity for the whole country, such as the Indian 
Penal Code, the Criminal Procedure Code, the Civil Procedure 
Code, the Indian Contracts Act, the Indian Evidence Act, etc. 
But this did not however preclude the Provinces, if they 
secured the previous sanction of the Governor-General, from 
legislating on certain aspects of these matters, as for instance, 
the laws of property, succession, etc., each in its own way to 
suit the particular needs, customs or conditions of its locality. 
Then, there was another group of subjects included in the 
Provincial List, relating to industrial matters such as factories, 
settlement of labour disputes, etc., which were ‘ subject to 
legislation by the Indian Legislature.* These were subjects 
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primarily provincial—they were provincial for purposes of 
administration—but as uniformity of law in all these matters was 
advantageous for the whole country, they were made subject 
to central legislation. But if any enterprising Province wanted 
to enact a law, say, on the hours of work in factories, far in 
advance of the central legislation on the subject, it could do so. 
if the Governor-General gave his previous sanction to it. So, 
these two groups of subjects were in a way concurrent, as they 
secured uniformity in certain important directions where that 
might be necessary or desirable in the interests of the whole 
of British India, and also variety in matters of detail where this 
might be required to meet the local needs and conditions of 
particular provinces. This necessitated therefore the enumera¬ 
tion of three lists of subjects—the Federal List, the Provincial 
List and the Concurrent List. 

The Federal Legislative List (List 1) includes: His 
Majesty's naval, military and air forces borne on the Indian 
establishment; naval, military and air force works; external 
affairs, including the implementing of treaties and extradition; 
ecclesiastical affairs; currency, coinage and legal tender; public 
debt of the Federation; posts, telegraphs, telephones, wireless, 
broadcasting, etc.; Federal Public Services; Federal property; 
certain libraries, museums and Universities of all-India 
importance; Federal agencies and institutes for research and 
for the promotion of special studies; the survey of India; 
ancient and historical monuments; census and statistics; 
admission into, and emigration and expulsion from, India; port 
quarantine; import and export; Federal railways and the regu¬ 
lation of all other railways; maritime shipping and navigation; 
Admiralty jurisdiction; major ports; aircraft and air navigation; 
copyright, Inventions and trademarks; cheques, bills of 
exchange, promissory notes, etc.; arms and ammunition; 
explosives; opium; petroleum; trading corporations; insurance; 
banking; customs duties; excise duties except on alcohol, 
narcotics and drugs; corporation tax; salt. It may be noted 
here that during the discussions at the Round Table Conference 
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the representatives of the Indian States agreed to accept these 
^ 47 subjects as federal. The remaining subjects in the Federal 
Legislative List, which, it is hoped, the States would, in course 
of time, agree to make federal are : taxes on income other 
than agricultural income; taxes on capital; succession duties; 
rates of stamp duty in respect of bills of exchange and other 
similar instruments; terminal taxes on goods or passengers 
carried by railway or air; taxes on railway fares and freights; 
State lotteries; naturalisation; inter-provincial migration ; 
establishment of standards of weight ; jurisdiction and powers 
of courts in respect of matters in this list. 

The following are some of the important subjects in the 
Provincial Legislative List (List II): public order, justice and 
courts ; police ; prisons ; public debt of the Province ; 
provincial public services ; public works ; land acquisition ; 
libraries, museums, etc., controlled or financed by the province; 
local government ; public health and sanitation ; education ; 
communications ; water supplies, irrigation and canals ; agri¬ 
culture ; land tenures, land improvement and agricultural 
loans ; forests ; mines ; fisheries ; trade and commerce within 
the province ; development of industries in the province ; 
adulteration of foodstuffs ; intoxicating liquors ; unemployment 
and poor relief ; co-operative societies ; charitable institutions 
and religious endowments ; theatres and cinemas ; betting and 
gambling ; land revenue ; excise duties on alcoholic liquors 
and narcotics ; taxes on agricultural income ; taxes on lands 
and buildings ; duties in respect of succession to agricultural 
land ; taxes on mineral rights ; capitation taxes ; taxes on 
professions and trades ; taxes on animals and boats ; taxes on 
the sale of goods and on advertisements ; local cesses ; taxes 
on luxuries, including entertainments, amusements, betting and 
gambling ; stamp duties, other than those included in List 1 ; 
tolls. 

The Concurrent Legislative List (List III) is divided into 
two parts. Part I includes : ^criminal law;"^ criminal procedure; 
civil procedure; evidence and oaths; marriage and divorce; 
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infants and minors; adoption; wills, intestacy, and succession, 
save as regards agricultural land; transfer of property other 
than agricultural land; registration of deeds and documents; 
trusts and trustees; contracts; arbitration; bankruptcy; legal, 
medical and other professions; newspapers, bocks and printing 
presses; lunacy; poisons and dangerous drugs; mechanically 
propelled vehicles; boilers; prevention of cruelty to animals; 
European vagrancy; criminal tribes; jurisdiction and powers 
of courts in respect of matters in this list. Part II includes : 
factories; welfare of labour; invalidity and old age pensions; 
unemployment insurance; trade unions;''industrial and labour 
disputes; prevention of the extension from cne unit to another 
of infectious or contagious diseases or pests affecting men, 
animals or plants; electricity; 'shipping and navigation on inland 
waterways; the sanctioning of cinematograph films for 
exhibition. 

Section 100 of the Government of India Act, 1935, declares 
that the Federal Legislature has, and a Provincial Legislature 
has not, power to make laws with respect to any of the matters 
enumerated in List 1, while the Provincial Legislature has, and 
the Federal Legislature has not, power to make laws for a 
Province (r.e., a Governor s Province) or any part thereof with 
respect to any of the matters enumerated in List II. This 
method of classifying subjects into * exclusively federal ’ and 
* exclusively provincial ’ involves many risks and difficulties. 
Every law passed by a legislature under this method of division 
has to satisfy two conditions. It must not only fall within the 
list of powers given to it, but it must not in any way affect any 
subject in the other list. Great care was no doubt taken by 
the experts at the India Office in drawing up these lists, but 
who can be sure that there is absolutely no case of overlapping 
between the subjects in these two lists? Provision has there¬ 
fore been made in the Act (Sec. 107 (I)) that in the event of 
any conflict between a federal law on any subject in the 
Federal List and a provincial law on any subject in the 
Provincial List, the former shall prevail and the latter shall, to 
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the extent of the repugnancy, be void. But this general power 
has however to be restricted in one particular case. There is 
an item in the Federal List * the implementing of treaties and 
agreements with other countries,’ and the Federal Legislature 
may, in the exercise of this power, legislate on any subject in 
the Provincial List and thus invade the exclusively provincial 
sphere to any extent it likes. It is therefore laid down in the 
Act (Sec. 106) that the Federal Legislature cannot pass a law 
for this purpose on any matter outside the federal sphere (i.e., 
not included in List I or List 111) for a Province except with the 
previous consent of the Governor or for a Federated State 
except with the previous consent of its Ruler. 

The Federal Legislature and also a Provincial Legislature 
have power to make laws with respect to any of the matters 

enumerated in List III, and in case of conflict between a 

federal law and a provincial law in this field, the federal 

law prevails and the provincial law, to the extent of the re¬ 

pugnancy, becomes invalid. But an unqualified provision of 
this nature, it was feared, would enable an active Centre to 
oust provincial jurisdiction entirely from the concurrent field 
and would thus defeat one of the main purposes of the latter. 
It has therefore been provided in the Act (Sec. 107 (2)) that if a 
provincial law on a concurrent subject, having been reserved 
for the assent of the Governor-General or His Majesty, has 
received assent, it prevails in that particular province over any 
earlier central legislation on the subjest. The Governor- 
General is however instructed in his Instrument of Instructions 
that in giving his assent to a bill so reserved, he ‘ shall have due 
regard to the importance of preserving substantially the broad 
principles of those Codes of law through which uniformity of 
legislation has hitherto been secured.’ The Federal Legis¬ 
lature may at any time enact further legislation on the same 
subject, but no bill or amendment which repeals or amends 
any Act of the Provincial Legislature, so reserved and assent¬ 
ed to by the Governor-General or His Majesty, shall be intro¬ 
duced or moved in either Chamber of the Federal Legislature 



RESIDUAL POWERS 337 

without the previous sanction of the Governor-General in his 
discretion. 

The method of exhaustively enumerating the three lists of 
subjects has no doubt reduced the residual power to negli¬ 
gible proportions, but it cannot of course eliminate it al¬ 
together. There may still be a few subjects which may have 
escaped even the vigilance of the expert draftsmen at the India 
Office, and there may also be some new subjects, unknown 
and unsuspected at the present time, which may hereafter 
arise, either on account of new inventions or changes in social 
and economic conditions. Some provision has had to be made 
in the Constitution to meet such unforeseen contingencies and 
this is done by empowering the Governor-General, acting in 
his discretion, to allocate to the Centre or to the Provinces, as 
he may think fit, the right to legislate on any matter not enu¬ 
merated in any of the three lists. Before doing so, the 
Governor-General has of course to satisfy himself that the 
particular matter is really ‘ residual,’ f.e., is not included in 
any of the subjects enumerated in the three lists, and in this, 
it is expected, he would seek an advisory opinion from the 
Federal Court. 

I he Federal Legislature has been given an extraordinary 
power to invade the provincial sphere and make laws on any 
of the matters enumerated in the Provincial List, if the Gover¬ 
nor-General declares by Proclamation that a grave emergency 
exists whereby the security of India is threatened, either by 
war or internal disturbance. No bill or amendment can be 
introduced or moved without the previous sanction of the 
Governor-General in his discretion, who is required to satisfy 
himself, before giving his sanction, that the proposed legisla¬ 
tion is proper in view of the nature of the emergency. The 
Provincial Legislature is not debarred from legislating on any 
subject within its own sphere during this period, but in case 
of conflict between a provincial law and the Federal law, the 
latter prevails and the former is void to the extent of the 
repugnancy, but so long only as the Federal law continues to 
F. 22 
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have effect. A Proclamation of Emergency may be revoked 
by a subsequent Proclamation. It must be communicated 
forthwith to the Secretary of State and laid by him before each 
House of Parliament, and it ceases to operate at the expiration 
of six months, unless approved within that period by resolutions 
of both Houses of Parliament. The emergency legislation of 
the Federal Legislature ceases to operate six months after the 
expiry of the Proclamation of Emergency. 

The Federal Legislature possesses a smaller range of 
powers in relation to the Indian States than it does in relation 
to the Provinces. It can make laws for a Federated State only 
with respect to the matters which that State has accepted as 
Federal in its Instrument of Accession. All those matters not 
thus given over to the Federation are State powers. There is 
therefore no need to enumerate them. Like the ‘ states * in 
the United States of America and the Commonwealth of 
Australia, the Indian States possess all the residual powers. 
This method of division has also secured for them another 
advantage. The subjects which the States have accepted as 
federal do not become ‘ exclusively federal,’ as they are in 
the case of the Provinces, but remain only ‘ concurrent.’ The 
States can therefore make valid laws on them, till the whole 
field is occupied by Federal Acts. 

The representatives of the Indian States at the first Round 
Table Conference agreed to accept as federal, with certain 
reservations and limitations in individual cases, the first 47 
items in the Federal Legislative List. These constitute ‘ the 
standard Federal List ’ for the States. Most of the subjects in 
this list are paramountcy powers and the States therefore have 
jlittle objection to * surrender ’ to the Federation powers over 
I which they have at present no control. But these paramountcy 
'powers are not uniform as between one State and another. 
/Mysore, for Instance, has no separate coinage of its own. but 
jHyderabad has. and it wants to preserve this privilege even 
funder the Federation and would therefore accept the standard 
‘list only with this reservation. The maritime States collect 
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customs on their frontiers at rates fixed by the Government of 
India, but they enjoy their proceeds themselves and would 
therefore like to ‘ surrender * to the Federation this power, 
only with the latter limitation. But these reservations and 
limitations, if allowed to be made too freely by the States, 
would of course defeat the main purpose of the Federation. 
The Joint Parliamentary Committee therefore recommended 
‘ that deviations from the standard list should be regarded in 
all cases as exceptional and not be admitted as of course. 
The Secretary of State has declared emphatically on more 
than one occasion that the Crown has the right to insist on a 
minimum grant of powers being made by the States who wish 
to join the Federation, and that it has the discretion to refuse 
admission to a State by declining to accept its Instrument of 
Accession, if it attempts to make reservations that would make 
its entry of no value or not of sufficient value to the Federa¬ 
tion. It is interesting to note in this connection that the 
Ruler of a State, when once he joins the Federation, has no 
power to restrict later on the powers which he has accepted 
as federal in his Instrument of Accession, but he may however 
extend those powers by means of a supplementary Instrument, 
executed by him and accepted by His Majesty. 

As most of the powers ‘ surrendered ’ by the States to the 
Federation are paramountcy powers, the paramountcy of the 
Crown over the Indian States is restricted to that extent. It 
has been expressly declared by Section 285 of the Act that 
‘ subject in the case of a Federated State to the provisions of 
the Instrument of Accession of that State, nothing in this Act 
affects the rights and obligations of the Crown in relation to 
any Indian State.’ This means, that in the case of a State 
which may not join the Federation, the Crown continues to 
exercise over it all its powers of paramountcy without the least 
diminution, but in the case of a State which accedes to the 
Federation, it transfers to the Federation and thereby renounces 
its powers over the State in so far as they relate to matters of 
common interest for the whole country, but retains and conti- 
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nues to exercise over that State all its remaining powers of 
paramountcy which relate to the internal government of that 
State. 

(ii) Administrative Relations 

Under the new system of government, the Provincial 
Governments are completely free from Central control in the 
administration of the provincial subjects. But in the adminis" 
tration of the federal subjects, the Federal Government, 
whether it employs its own agency as in railways, posts and 
telegraphs, customs and income-tax or the agency of the Pro¬ 
vincial Governments in such matters as immigration into 
India, extradition, control of arms traffic, etc., will have to 
depend upon the co-operation and assistance of the Provincial 
Governments and their officers. The Constitution therefore 
lays an obligation on the Government of every Province and 
the Ruler of every Federated State to so exercise their exe¬ 
cutive authority as to secure respect for the laws of the Federal 
Legislature which apply to that Province or State. A corres¬ 
ponding obligation is also placed on the Federation that in the 
exercise of its executive authority in any Province or State, it 
shall have regard to the interests of that Province or State. 

TTie Federal Government may entrust either conditionally 
or unconditionally any of its executive functions to the Govern¬ 
ment of a Province or the Ruler of a Federated State or to 
their respective officers, but this requires the consent of the 
Government or the Ruler concerned. The Federal Legislature 
also may, by means of an Act, confer powers and impose 
duties with respect to any of the federal subjects upon a 
Province or a Federated State, or the respective officers and 
authorities thereof. When the Federation thus employs a 
Province or State as its agent in the administration of federal 
subjects, it has to pay to the Province or State such sum as 
may be agreed, or in default of agreement, as may be deter¬ 
mined by an arbitrator appointed by the Chief Justice of India, 
in respect of any extra costs of administration incurred by the 
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Province or State for this purpose. The Federal Government 
has of course the right to give directions to the Provincial 
Government for the efficient administration of these subjects. 

There is close and intimate connection between the ad¬ 
ministration of certain federal subjects and the administration 
of certain provincial subjects. Thus, the administration of 
* railways/ a federal subject, may be adversely affected by 
the inefficiency or inadequacy of strength in the ‘ railway 
police,’ a provincial subject. Similarly, the arrangements 
regarded as essential by the Federal Government for the 
maintenance of quarantine in ports may be rendered ineffective 
by the way in which a Provincial Government may administer 
its public health and sanitation arrangements in the Province. 
It is therefore laid down in the Constitution (Section 126) that 
the executive authority of every Province shall be so exercised 
as not to impede or prejudice the exercise of the executive 
authority of the hederation and that the Federal Government 
may give such directions to a Province as may appear to it to 
be necessary for that purpose. The Federal Government is, 
in particular, empowered to give directions to a Province as to 
the construction and maintenance of means of communication 
declared in the direction to be of military importance, though 
it may of course itself construct and maintain such means of 
communication as part of its functions with respect to naval, 
military and air force works. 

The peculiarity of the Concurrent List is that it is con- 
current only for legislation, but remains provincial for adminis¬ 
tration. Matters included in Part I of the List which are main¬ 
ly concerned with law and procedure do not raise any ad¬ 
ministrative problems as any legislation passed on them will 
be automatically given effect to by the courts of law. Difficult 
questions however arise with regard to matters included in 
Part II of the List which relate to social and economic legis¬ 
lation and consequently involve mucb expenditure on adminis¬ 
tration. As the Provinces will have to bear this expenditure, 
it is reasonable that they should have a voice in central 
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legislation on these subjects. It is expected that questions of 
policy with regard to these matters will be discussed in con¬ 
ference between the Federal and Provincial ministers and the 
Federal Legislature will only give effect in legislation to the 
decisions (which need not necessarily be unanimous) arrived at 
therein. Uniformity of legislation is however not of much 
use, if there is no means of enforcing reasonable uniformity of 
administration. The Federal Government should therefore 
hpve power to give directions to the Provincial Governments 
as to the administration of federal laws on these subjects. The 
Constitution therefore provides that this power may be con¬ 
ferred on the Federal Government by the Federal Act in ques¬ 
tion, but no such bill may be introduced into or moved in either 
Chamber of the Federal Legislature without the previous sanc¬ 
tion of the Governor-General in his discretion. Before giving 
his sanction, the Governor-General is required by his Instru¬ 
ment of Instructions to satisfy himself that the Provinces have 
been duly consulted with regard to the legislative proposals 
embodied in the bill and that their opinions have received 
sufficient consideration at the hands of the Federal Govern¬ 
ment. 

It is possible that occasions may arise—though it is hoped 
they will be rare—when a Provincial Government may refuse 
to carry out the directions given by the Federal Government. 
In such a case, the Governor-General, acting in his discretion, 
may issue as orders to the Governor of that Province either the 
directions previously given by the Federal Government or those 
directions modified in such manner as the Governor-General 
thinks proper. The Governor of the Province will then have 
to give effect to these orders acting, if necessary, even in oppo¬ 
sition to his ministers. 

The Governor-General, acting in his discretion, may at 
any time issue orders to the Governor of a Province as to the 
manner in which the executive authority thereof is to be 
exercised for the purpose of preventing any grave menace to 
the peace or tranquillity of India or any part of it (Section 
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126(5)). The Governor has a * special responsibility ’ for this 
purpose limited however to his own Province, and the above 
provision is therefore intended to be used only where the 
action or inaction of a Provincial Government is likely to 
endanger the peace and tranquillity of a neighbouring province. 
'c. The executive authority of the Federation extends in a 
Federated State only to those matters with respect to which the 
Federal Legislature has power to make laws for that State and 
the exercise of that authority in each State is subject to such 
limitations, if any, as may be specified in the Instrument of 
Accession of that State. The attitude of the States in general 
is that they themselves should carry on the administration of 
the federal subjects and that no federal agency should be 
allowed to function in their States as that would greatly dero¬ 
gate from their sovereign authority in the eyes of their people. 
Provision has therefore been made in the Constitution (Section 
125) empowering the Governor-General, and if the Instrument 
of Accession of the State so provides, requiring him, to make 
agreements with the Ruler of a Federated State for the exercise 
by the Ruler or his officers of functions in relation to the 
administration in his State of any federal law which applies 
to it. But every such agreement must contain provisions ena¬ 
bling the Governor-General in his discretion to satisfy himself, 
by inspection or otherwise, that the law is administered in 
accordance with the policy of the Federal Government, and if 
he is not so satisfied, to issue such directions to the Ruler as 
he thinks fit. If any dispute arises under an agreement be¬ 
tween the Federation and a State as to whether the executive 
authority of the Federation is exercisable in that State with 
respect to any matter or the extent to which it is so exercisable, 
the question may be referred by either party for decision to 
the Federal Court. As in the case of the Provinces, the. 
Constitution (Section 128) also requires that the executive 
authority of every Federated State shall be so exercised as not 
to impede or prejudice the exercise of the executive authority 
of the Federation, so far as it is exercisable therein by virtue 
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of a federal law which applies to that State, and if it appears to 
the Governor-General that the Ruler of any Federated State 
has in any way failed to fulfil his obligations under this 
section, the Governor-General, acting in his discretion, may, 
after considering any representations made to him by the 
Ruler, issue such directions to him as he thinks fit. It may be 
noted here that in each of the above cases, it is not the 
j Governor-General as the constitutional head of the Federal 
Government, but the Governor-General, acting in his discre¬ 
tion, that is empowered to give direction to the States. As the 
Governor-General in his discretion is also His Majesty's Re¬ 
presentative for the exercise of the paramountcy powers, his 
directions in either capacity will of course be implicitly obeyed 
by the States. 

Broadcasting is a federal subject, but it is not a monopoly 
of the Federal Government. The Government of a Province 
or the Ruler of a Federated State may, with the permission 
of the Federal Government which should not however be un¬ 
reasonably refused, and subject to such conditions, including 
those with respect to finance, as may be imposed by the 
Federal Government, construct and use transmitters in the 
Province or State, and regulate and impose fees for their use 
or the use of receiving apparatus. The matter broadcast by a 
Province or State is not to be subjected to conditions, except 
in so far as they appear to be necessary to enable the Gover¬ 
nor-General to discharge his functions in his discretion or 
individual judgment or with respect to the peace and tran¬ 
quillity of India. Any question that arises as to whether any 
condition imposed upon, or any refusal to grant permission to, 
a Province or State is unreasonable, is to be decided by the 
Governor-General in his discretion. 

* Water supplies ' is now a subject wholly provincial, 
whereas under the Act of 1919, it was subject to central legis¬ 
lation ‘ with regard to matters of inter-provincial concern ' and 
any disputes which arose between Provinces with regard to it 
were then decided by the Government of India and the Secre- 
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tary of State. Under the new system of government, this power 
is vested in the Governor-General in his discretion. If it 
appears to the Government of any Province or State that its 
interests are prejudicially affected by any executive action or 
inaction or legislation of another unit with respect to the use, 
distribution or control of water from any natural source of 
supply, it may complain lo the Governor-General. The 
Governor-General thereupon, if he thinks that the issues in¬ 
volved in it are of sufficient importance, shall appoint a Com¬ 
mission consisting of persons having special knowledge and 
experience in irrigation, engineering, administration, finance or 
law, to investigate the matter and report on it. After consider¬ 
ing the report and recommendations of the Commission, the 
Governor-General shall give such decision as he may deem 
proper, unless before that time either party asks for a decision 
by His Majesty in Council. The decision of either authority 
is binding on both the parties, and any Provincial or State 
Act which is repugnant to it becomes void to the extent of the 
repugnancy. The decision may however be varied in like 
manner at any time thereafter on application made to the 
Governor-General by any Province or State affected, and the 
jurisdiction of the courts is specially excluded in respect of 
these matters. The Governor-General is similarly empowered 
to act in case of any interference with the water supplies of a 
Chief Commissioner's Province. These provisions apply to a 
Federated State if it does not exclude itself from their opera¬ 
tion in its Instrument of Accession. 

We have seen in a previous chapter the interesting part 
played by the Centre under the old constitution in co-ordinating 
the work of the Provinces in many matters of provincial concern 
3uch as agriculture, forestry, irrigation, education, roads, 
public health, etc., by convening inter-provincial conferences 
of ministerc and heads of departments to enable them to com¬ 
pare each other’s experience and discuss general policies, and 
also by maintaining certain central organisations and institu¬ 
tions of research to collect and co-ordinate information for 
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general use. There is greater need for such inter-provincial 
I and central-provincial consultation and co-operation under the 
; federal constitution not only in these purely provincial matters, 
but also in those matters included in the Concurrent List and 
those relating to finance. There is also need for some definite 
inter-provincial organisation to enable the Provinces to settle 
or adjust amicably any disputes or differences of a non-legal 
character that may arise between them. Provision is there¬ 
fore made in the Constitution for the establishment of an Inter- 
Provincial Council charged with the duty of:— 

(a) inquiring into and advising upon disputes which may 
have arisen between Provinces ; 

(fc) investigating and discussing subjects in which some 
or all of the Provinces, or the Federation and one 
or more of the Provinces, have a common inter¬ 
est ; or 

(c) making recommendations upon any such subject and, 
in particular, recommendations for the better co¬ 
ordination of policy and action with respect to- 
that subject. 

The Council will be established by an Order in Council which 
may define its organisation and procedure, and the nature of 
the duties to be performed by it, and may make provision for 
representatives of Indian States to participate in its work. 

(iii) Financial Relations 

Under the Act of 1919, separate and independent sources 
of revenue were allotted to the Centre and the Provinces. 
The allocation was made purely on administrative considera¬ 
tions. Those taxes like the customs and the income-tax which 
had to be levied at uniform rates throughout the country were 
retained by the Centre, while others like the land tax which 
did not need such uniformity but required an intimate knowl¬ 
edge of local conditions for their assessment and collection 
were made over to the Provinces. The working of the Re- 




DEFECTS OF THE MESTON SETTLEMENT 347 


forms revealed serious defects in this system. All the social 
services like education, public health, sanitation, communica¬ 
tions, etc., which needed a vast amount of expenditure for their 
administration were left with the Provinces, but the latter 
were not provided with adequate and elastic sources of 
revenue for their development. Land revenue and excise were 
the only two important sources of revenue for them ; but the 
former was stationary and inelastic, and the latter a dwindling 
source of revenue owing to the growth of a strong prohibi¬ 
tionist movement in the country. All the expanding sources of 
revenue were, on the other hand, left with the Centre which 
had only defence and debt charges as the major items of its 
expenditure. It was also pointed out that the allocation of 
income-tax and land revenue, hitherto ‘ divided * heads, the 
one to the Centre and the other to the Provinces, favoured un¬ 
duly the agricultural provinces like Madras and the Punjab to 
the detriment of industrial provinces like Bombay and Bengal. 
It was therefore recognised on all hands that a portion of the 
central receipts, especially from income-tax, should be made 
available to the Provinces for expenditure on their ‘ nation¬ 
building ’ departments. Sir Waltar Layton, in his admirable 
report as assessor to the Indian Statutory Commission, while 
agreeing with this view, pointed out that this by itself might 
not be sufficient for the financing of all the beneficent services 
in the Provinces, and it was therefore necessary to supplement 
this by developing certain new sources of revenue, e.g,, excise 
on matches and tobacco, death duties, terminal taxes, taxes on 
agricultural incomes etc. As most of these new taxes, as also 
the income-tax, had to be levied at uniform rates and could 
be administered efficiently only by a single tax-collecting 
authority, he recommended that these should be levied and 
collected by the Centre and their proceeds distributed among 
the Provinces. The matter was discussed thoroughly at the 
Round Table Conferences by the Peel, Percy and Davidson 
Committees whose recommendations have been embodied in 
the Act of 1935. Certain important details in the scheme form- 
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ed the subject of a further expert inquiry by Sir Otto Niemeyer 
whose recommendations have been given effect to by an 
Order in Council issued on 3rd July, 1936. The following is 
the scheme of allocation : 

I. Import duties ; contributions from railways and receipts 
from other federal commercial undertakings ; coinage profits 
and share in the profits of the Reserve Bank ; these sources of 
revenue are exclusively federal. 

II. Export duties ; salt duties ; excise duties (except those 
on alcoholic liquors, narcotics and drugs): these are also 
federal, but the Federal Government is empowered, when its 
financial position improves, to assign a share or the whole of 
the proceeds from these to the units and to distribute those 
proceeds among them in accordance with such principles of 
distribution as may be formulated by the Act of the Federal 
Legislature. It has however been definitely laid down that 
62J/2 per cent of the export duty on jute or jute products shall be 
assigned to the producing units in proportion to the respective 
amounts of jute grown therein. 

III. Taxes on income (other than agricultural income or 
income of corporations): These are levied and collected by 
the Federation only from British India and not from the States 
who have refused to subject themselves to any kind of direct 
taxation. Of the net proceeds from this tax, those attributable 
to the Chief Commissioners' Provinces or those payable in 
respect of Federal emoluments are exclusively federal and the 
rest is divided between the Federation and the Provinces. The 
share of the latter has been fixed at 50 per cent by Order in 
Council and it has been definitely laid down that this cannot 
be increased by any subsequent Order. This is distributed 
among the Provinces in the following proportions : Bombay 
and Bengal, 20 per cent each ; Madras and the United Pro¬ 
vinces, 15 per cent each ; Bihar, 10 per cent ; the Punjab, 8 per 
cent ; the Central Provinces, 5 per cent; Assam. Orissa and 
Sind, 2 per cent each ; and the North-West Frontier Province, 
1 per cent. 
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The above provision will come fully into effect only ten 
years after the inauguration of Provincial Autonomy. During 
the first period of five years, the Federation will retain for its 
own use either the whole of the provincial share of the income- 
tax receipts or such part of it as will together with (a) the 
Federation’s share of the divisible net proceeds of the taxes 
on income for that year, and (i>) the contributions, if any, from 
railways, amount to 13 crores of rupees, whichever is the less. 
This sum will be reduced by regular stages over the next 
period of five years till it is completely extinguished at the end 
of that period. But the Governor-General in his discretion 
may. in case of financial stringency, after consulting Federal 
and Provincial Ministers, suspend this process of reduction in 
any year of the second period and thereby extend that period 
correspondingly beyond the five years fixed by Order in 
Council. 

The Federation has power to impose a surcharge on 
income-tax for federal purposes, but this can be done only in 
a grave emergency, if the Governor-General is satisfied that all 
practicable economies and all practicable measures for other¬ 
wise increasing the proceeds of Federal taxation would not 
result in the balancing of Federal receipts and expenditure on 
revenue account in that year. When a surcharge on income-tax 
is imposed by the Federation, each of the Federated States has 
to contribute to the Federal revenues a sum equivalent, as 
near as may be, to the net proceeds which it is estimated 
would result from the surcharge, if it were leviable in that 
State. 

IV. The Corporation tax (otherwise known as super-tax 
on companies) is exclusively a federal source of revenue. It 
is levied and collected by the Federation not only from British 
India, but also from the Federated States, but the latter will 
contribute to it only ten years after the establishment of the 
Federation. Any Federal law providing for the levying of 
the Corporation tax shall contain provisions enabling the Ruler 
of any Federated State to elect that the tax shall not be levied 
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in the State, but that in lieu thereof there shall be paid by the 
State to the revenues of the Federation a contribution as near 
as may be equivalent to the net proceeds which it is estimated 
would result from the tax if it were levied in the State- The 
Ruler of the State in such a case shall cause to be supplied to 
the Auditor-General of India such information as the latter 
may reasonably require to enable him to determine the amount 
of such contribution. If the Ruler of the State is dissatisfied 
with the determination of the amount by the Auditor-General, 
he may appeal to the Federal Court and if he establishes to 
the satisfaction of that Court that the amount determined is 
excessive, the Court shall reduce the amount accordingly and 
no appeal shall lie from the decision of the Court on the 
appeal. 

,, , V. Duties in respect of succession to property other than 
agricultural land ; stamp duties on bills of exchange, cheques, 
promissory notes, bills of lading, letters of credit, policies of 
insurance, proxies and receipts ; terminal taxes on goods or 
passengers carried by railway or air, and taxes on railway fares 
and freights; these are levied and collected by the Federation, 

) but the whole of their net proceeds is assigned to the Provin¬ 
ces, and to the Federated States, if any. in which these taxes 
are leviable, and is distributed among them in accordance 
with such principles of distribution as may be formulated by 
Act of the Federal Legislature, The Federal Legislature may 
at any time increase any of the said duties or taxes by a 
surcharge for federal purposes and the whole proceeds of 
any such surcharge shall form part of the revenues of the 
Federation. 

The previous sanction of the Governor-General in his dis¬ 
cretion is required for the introduction of any bill or amend¬ 
ment imposing or varying any tax or duty in which the Provinces 
are interested, or varying the meaning of * agricultural income ’ 
as defined in the Indian Income-tax Act, or affecting the prin¬ 
ciples on which moneys are distributed to the Provinces or 
States, or imposing Federal surcharges. These matters are 
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intended to be discussed and decided in conference between 
Federal and Provincial Finance Ministers. The Governor- 
General is directed in his Instrument of Instructions that before 
giving his sanction, he should ascertain by the method which 
appears to him best suited to the circumstances of each case 
the views of the Provinces and of the Federated States, if 
any, which may be affected by such legislation. 

VI. All those taxes which are enumerated in the Provin- 
cial Legislative List are levied and collected by the Provinces 
and they form part of the revenues of the Provinces. They 
include land revenue and irrigation, excise duties on alcohol, 
narcotics and drugs, taxes on agricultural incpme, duties in 
respect of succession to agricultural land, stamp duties not 
included in the Federal Legislative List, forests and other 
provincial commercial undertakings and certain other miscella¬ 
neous sources of revenue. (For a fuller list, see the last 15 items 
in List II.) 

Provision is made in the Act for the payment of subven¬ 
tions or grants-in-aid from federal revenues to certain deficit 
Provinces. They are fixed by Order in Council, but except 
in the case of the North-West Frontier Province, none of them 
shall be increased by a subsequent Order, unless an address 
has been presented to the Governor-General by both Chambers 
of the Federal Legislature for submission to His Majesty pray¬ 
ing that the increase may be made. On the report of Sir Otto 
Niemeyer, the following grants have been fixed by Order in 
Council: the United Provinces, 25 lakhs of rupees in each year 
for the first five years; Assam, 30 lakhs of rupees in each year ; 
the North-West Frontier Province, 100 lakhs of rupees in each 
year, subject to reconsideration at the end of 5 years ; Orissa, 
40 lakhs of rupees, increased to 47 lakhs in the first year and 
to 43 lakhs in each of the next four years ; and Sind, 105 lakhs 
for ten years, with 5 lakhs additional for the first year and 
thereafter reduced by large sums every year so that the whole 
subvention may be wiped out at the end of 45 years. Thus 
the subventions are temporary in the case of the United 
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Provinces and Sind, but they are permanent in the case of 
Assam, the North-West Frontier Province and Orissa. 

The Act makes provision for certain financial adjustments 
to be made with the Indian States on their entry into the 
Federation. Many of them have been paying at the present 
time tributes or * cash contributions * to the Government of 
India. These tributes are feudal in character and very un¬ 
equal in their incidence and so should have no permanent 
place in a federation. Some of the other States ceded in the 
past territories to the Crown in return for specific military 
guarantees or for the discharge of the State from obligations to 
provide military assistance. These ceded territories are simi¬ 
lar to the tributes in their origin and they should therefore be 
restored to those States, or at least compensation should be 
paid for them, provided the States agree to waive those military 
guarantees. On the other hand, there are also various kinds 
of immunities and privileges which several States enjoy at the 
present time in respect of certain prospective sources of 
federal revenue like salt, sea customs, posts and telegraphs, 
coinage and currency, etc. Tlie States are not willing to 
surrender them to the Federation except for an adequate con¬ 
sideration, but their continuance is equally inconsistent with 
a federal scheme of government. It has therefore been 
decided, on the recommendation of the Davidson Committee, 
that the tributes and the compensation to be paid for the 
ceded territories should be set off against the value of the vari¬ 
ous immunities and privileges which the States possess. The 
tribute of any State should be remitted or compensation for 
any ceded territory allowed for only to the extent that this 
exceeds the value of the immunities or privileges which that 
State possesses. There are bound to be some anomalies in 
an arrangement like this. Some States may possess no immu¬ 
nities at all, but pay only tributes, and in this case they enjoy 
fully the gain from the extinction of these payments. On the 
other hand, there may be some States who possess only immu¬ 
nities and who do not pay any tributes, and in that case they 
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enjoy fully the compensation that may be paid to them in 
return for the relinquishment of these immunities. The 
arrangement recommended by the Committee therefore is not 
a logical one, but the only practicable one under the circum¬ 
stances. The process of reduction and extinction of the 
tributes of the Indian States will extend over the same period 
of time as the corresponding process in regard to the provincial 
share of the income-tax retained by the Federation, 

The cash contributions to be remitted are defined in the 
Act as : (a) periodical contributions in acknowledgement of the 
suzerainty of the Crown, including those payable in connection 
with any arrangement for the aid and protection of a State by 
the Crown, or in commutation of any obligation of a State to 
provide military assistance to the Crown, or in respect of the 
maintenance by the Crown of a special force for service in 
connection with a State, or in respect of the maintenance of 
local military forces or police, or in respect of the expenses of 
an agent ; (b) periodical contributions fixed on the creation or 
restoration of a State, or on a re-grant or increase of territory ; 
(c) periodical contributions formerly payable to another State, 
but now payable to the Crown by right of conquest, assign¬ 
ment or lapse. The privileges and immunities to be set off 
against these are defined in the Act as : (a) rights, privileges or 
advantages in respect of the levying of sea customs, or the 
production and sale of untaxed salt ; (fc) sums receivable in 
respect of the abandonment or surrender of the right to levy 
internal customs duties, or to produce or manufacture salt, 
or to tax salt or other commodities or goods in transit, or sums 
receivable in lieu of grants of free salt ; (c) the annual value to 
the Ruler of any privilege or territory granted in respect of the 
abandonment or surrender of any such right ; (d) privileges in 
respect of free service stamps or the free carriage of State 
mails on government business ; (c) the privilege of entry free 
from customs duties of goods imported by sea and transported 
in bond to the State in question ; and (/) the right to issue cur¬ 
rency notes. But in calculating the value of the immunities 
F 2B 
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and privileges for the above purpose, no account shall be 
taken of those surrendered upon the accession of a State and 
any others which, in the opinion of the Crown, for any other 
reason ought not to be taken into account. Every Instrument 
of Accession must contain such particulars as appear to the 
Crown to be necessary to enable due effect to be given to all 
the above provisions. 

No burden shall be imposed on the revenues of the Fede¬ 
ration or the Provinces except for the purposes of India or 
some part thereof. The Federation or a Province may however 
make grants for any purpose, eventhough this may not be 
within its own legislative competence. The property cf the 
Federation is exempt from all taxes imposed by, or by any 
authority within, a Province or Federated State, save in so far 
as any Federal law may otherwise provide. The Government 
of a Province or the Ruler of a Federated State is not liable to 
Federal taxation in respect of lands or buildings situate in 
British India or income accruing, arising or received in British 
India, but this exemption does not apply to the personal pro¬ 
perty or income of a Ruler, or to any trade or business carried 
on by a Ruler in any part of British India or by a Provincial 
Government outside its own Province. 

In order to maintain the financial stability and credit of 
India both at home and abroad, it was from the first recognised 
that the control of currency and credit, including the issue of 
banknotes, must be taken away from the Government of 
India and entrusted to a non-political authority like the 
Reserve Bank. The Indian Legislature passed the f^eserve 
Bank of India Act in 1934 and the Bank started operations in 
1935. The capital of the Bank is five crores of rupees, divid¬ 
ed into shares of one hundred rupees each. The Central 
Board of Directors is composed of a Governor and two Deputy 
Governors appointed by the Governor-General in Council, 
four directors nominated by the same authority, eight directors 
elected by the shareholders, and one Government official 
nominated by the Government. According to the Act of 
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1935, the Governor-General is to exercise his discretion in the 
appointment and removal of the Governor and Deputy 
Governors, the fixing of their salaries and terms of office ; the 
appointment of an officiating Governor or Deputy-Governor ; 
the supersession of the Central Board and any action conse¬ 
quent thereon ; and the liquidation of the Bank. In nominat¬ 
ing the directors and in removing from office any nominated 
director, he is to act in his individual judgment. Moreover, no 
bill or amendment which affects the coinage or currency of 
the Federation or the constitution or functions of the Reserve 
Bank may be introduced into or moved in either Chamber of 
the Federal Legislature without the previous sanction of the 
Governor-General in his discretion. 

Both the F ederation and the Provinces may borrow on the 
security of their respective revenues up to such limits as may 
from time to time be fixed by Federal or Provincial Acts. The 
Federation may, subject to such conditions as it may think fit 
to impose, make loans to, or give guarantees in respect of loans 
raised by, any Province or Federated State. A Province can¬ 
not borrow outside India without the consent of the Federa¬ 
tion, nor can it raise any loan without such consent if there is 
still outstanding any part of a loan made to the Province by 
the Federation or the Government of India, or in respect of 
which a guarantee has been given by the Federation or the 
Government of India ; and the consent may be granted subject 
to conditions. But the Federation shall not withhold its con¬ 
sent unreasonably in any of the foregoing cases, nor shall it 
refuse, if sufficient cause is shown, to make a loan to, or to 
give a guarantee in respect of a loan raised by, a Province, or 
seek to Impose any condition which is unreasonable, and in 
case of a dispute between the Federation and a Province in 
respect of any of these matters, the decision of the Governor- 
General in his discretion shall be final. The sterling stock 
issued after the establishment of the Federation is given the 
benefit of the terms of the Colonial Stock Acts, 1877 to 1900, 
and until Parliament otherwise determines, any conditions 
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prescribed by the Treasury under the Act of 1900 for admis¬ 
sion to trustee status are to be deemed to have been complied' 
with, with respect to all such stock so issued by the Federa¬ 
tion. These provisions are intended to secure reasonable con¬ 
ditions of borrowing without undue competition both to the 
Federation and the Provinces and also to safeguard the finan¬ 
cial credit of India both in and outside the country. 

3. Dyarchy at the Federal Centre 

(i) The Federal Executive 

The system of government with which we have been 
familiar in the Provinces under the Act of 1919 is now intro¬ 
duced in the federal sphere. The federal subjects are divided 
/ for this purpose into two parts—^reserved and transferred. The 
former comprise defence and ecclesiastical affairs, external 
relations except the relations between the Federation and any 
part of His Majesty’s Dominions, and the tribal areas. These 
are administered by the Governor-General in his discretion, 
assisted by counsellors, not more than three in number, .who 
are appointed by himself and whose salaries and conditions of 
service are prescribed by His Majesty in Council. The rest 
of the subjects are transferred, in the administration of which 
the Governor-General is to act normally on the advice of a 
council of ministers except when he thinks that any of his 
special responsibilities is affected by any action of the minis¬ 
ters in which case he need not accept their advice, but may 
act in his individual judgment. The ministers, not exceeding 
ten in number, are appointed by the Governor-General and 
hold office during his pleasure. The Instrument of Instructions 
directs the Governor-General to use his best endeavours to 
select his ministers in consultation with the person who, in 
his judgment, is most likely to command a stable majority in 
the Legislature, and to include in the ministry so far as practi¬ 
cable representatives of the Federated States and members of 
important minority communities, . Ke must 
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bear constantly in mind the need for fostering a sense of joint 
responsibility among his ministers. The Governor-General in'^ 
' his discretion may preside at meetings of the council of 
ministers. He fixes their salaries, until settled by the Legis- 
Tature, but the salary of a minister shall not be varied during 
his term of office. A minister who is not a member of either 


Chamber of the Federal Legislature for any period of six 
consecutive months ceases to hold office at the expiration of 
that period. No court can inquire into the advice tendered by 
ministers to the Governor-General, and it rests with the 


Governor-General in his discretion to decide finally in every 
case whether or not he is by or under the Act required to act 
in his discretion or to exercise his individual judgment. 

Within the sphere transferred to the ministers, the 
Governor-General is entrusted with a number of special \/ 
responsibilities in respect of which he is required to exercise his 
Individual judgment. These are: (a) the prevention of any 
grave menace to the peace or tranquillity of India or any part 
thereof ; (b) the safeguarding of the financial stability and 
credit of the Federal Government ; (c) the safeguarding of the 
legitimate interests of minorities ; (d) the securing to, and to 
the dependents of, persons who are or have been members of 
the public services of any rights provided or preserved for 
them by or under this Act and the safeguarding of their legi¬ 
timate interests ; Je) the securing in the sphere of executive 
action of the purposes which the provisions of Chapter 111 of 
Part V of this Act (dealing with the prevention of commercial 
discrimination) are designed to secure in relation to legislation ; 

(/) the prevention of action which would subject goods of 
United Kingdom or Burmese origin imported into India to dis¬ 
criminatory or penal treatment ; {g) the protection of the rights 
of any Indian State and the rights and dignity of the Ruler 
thereof ; and (h) the securing that the due discharge of his 
functions with respect to matters with respect to which he is 
by or under this Act required to act in his discretion, or to 
exercise his individual judgment, is not prejudiced or impeded 
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by any course of action taken with respect to any other matter. 
The Governor-General is given guidance in his Instrument of 
Instructions as to the interpretation of these responsibilities 
which are drawn in such wide terms in the Act. The minori¬ 
ties to be protected are not minorities in the political or parlia¬ 
mentary sense, but the well-known racial and religious minori¬ 
ties and backward classes. The Governor-General is directed 
to protect them against neglect or oppression and in particular, 
to secure to them a due proportion of appointments in the 
public services. He is not however to use this responsibility 
so as to block all social or economic progress. The rights of 
an Indian State which have to be protected against any legis¬ 
lative or executive action of the Federal Legislature or Govern¬ 
ment are not those pertaining to matters with respect to which, 
in virtue of the Ruler’s Instrument of Accession, the Federal 
Legislature has power to make laws. The members of the 
public services are to be protected by the Governor-General 
not only in their legal rights, but also against any action which, 
in his judgment, would be inequitable. In the discharge of his 
special responsibility for the prevention of discrimination, the 
Governor-General must avoid action which would affect the com¬ 
petence of the Federal Government and Legislature to develop 
their own fiscal and economic policy, or would restrict their 
freedom to negotiate trade agreements whether with the 
United Kingdom or with other countries for the securing of 
mutual tariff concessions ; and he should intervene in tariff 
policy or in the negotiation of tariff agreements only if, in his 
opinion, the main intention of the policy contemplated is, by 
trade restrictions, to injure the interests of the United Kingdom 
rather than to further the economic interests of India. He 
must in such a case oppose every kind of discrimination, 
whether direct or indirect, and prevent all such measures 
which, though not discriminatory or penal in form, would be 
80 in fact. In the discharge of his responsibility for safe¬ 
guarding the financial stability and credit of the Federation, it 
is the duty of the Governor-General to see in particular that 



JOINT CONSULTATION 


359 


a budgetary or borrowing policy is not pursued which would, 
in his judgment, seriously prejudice the credit of India in the 
money markets of the world, or affect the capacity of the 
Federation duly to discharge its financial obligations. To assist 
the Governor-General by his advice in the discharge of this 
onerous responsibility, provision is made in the Act for the 
appointment of a financial adviser who will also be available 
for consultation to the ministers. Every such appointment 
except the first is to be made by the Governor-General in his 
discretion, after consultation with his ministers. To ensure 
that none of these special responsibilities is overlooked, provi¬ 
sion is to be made in the rules of business requiring both 
ministers and secretaries to bring to the notice of the Governor- 
General any matter which involves or is likely to involve any 
of his special responsibilities. 

Eventhough some subjects are administered by the 
Governor-General in his discretion, responsible only to the 
Secretary of State and the British Parliament, and others on 
the advice of ministers, responsible to the Federal Legislature, 
it has been recognised as both necessary and desirable that 
the two sides should work together in close and harmonious co¬ 
operation. The Governor-General is therefore directed in his 
Instrument of Instructions to encourage the practice of joint 
consultation between himself, his counsellors and his minis¬ 
ters, especially in his administration of the Department 
of Defence, which, it is recognised, must to an in¬ 
creasing extent be the concern of the Indian people, 
and not of the United Kingdom alone. He is parti¬ 
cularly directed to ascertain the views of his ministers 
in considering matters relating to the general policy of appoint¬ 
ing Indian officers to Indian forces or the employment of these 
forces on service outside India. He is also required to keep 
the Federal Department of Finance in close touch with the 
financial control of Defence administration exercised by him 
in his discretion and to consult the Federal ministry, and 
in particular, the finance minister, before the defence 
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estimates are settled by him and laid before the Federal 
Legislature. 

All executive action of the Federal Government is express¬ 
ed to be taken In the name of the Governor-General. The 
Governor-General in his discretion, after consultation with his 
ministers, is required to make rules for the more convenient 
transaction of the business of the Federal Government and for 
the allocation among ministers of the said business in so far 
as it is not business with respect to which he is required to act 
in his discretion. In framing the rules for this purpose, he is 
instructed to provide that the finance minister shall be con¬ 
sulted by every other minister upon any proposal affecting the 
finances of the Federation and further that no reappropriation 
within a grant shall be made by a minister except with the 
concurrence of the finance minister, and that in case of a 
difference of opinion between the two, the matter shall be 
brought for decision before the council of ministers. 

TTie Governor-General has to appoint a person who is 
qualified to be appointed a judge of the Federal Court to be 
advocate-general for the Federation. It is the duty of the 
advocate-general to give advice to the Federal Government 
upon such legal matters, and to perform such other duties of a 
legal character, as may be referred or assigned to him by the 
Governor-General, and in the performance of his duties, he 
has the right of audience in all courts in British India and, in a 
case in which federal interests are concerned, in all courts in 
any Federated State. The advocate-general holds his office 
during the pleasure of the Governor-General and receives such 
remuneration as the latter may determine. In exercising his 
powers with respect to the appointment and dismissal of the 
advocate-general and with respect to the determination of his 
remuneration, the Governor-General has to exerc’se his indi¬ 
vidual judgment. 

Railways have hitherto been mansiged by a Railway Board 
under the control of a member of the Governpr-Generars eai^e- 
cutive council. Now that the member is being replaced by a 
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minister, it is thought necessary to secure the working of the 
railways on business principles, free from political interference, 
by entrusting their administration to an independent statutory 
authority. The Act of 1935 accordingly establishes the 
Federal Railway Authority to exercise the executive authority^/ 
of the Federation in respect of the regulation and the construc¬ 
tion, maintenance and operation of railways. Tlie Authority 
consists of seven members of whom three are appointed by 
the Governor-General in his discretion and the rest by the 
Governor-General on the advice of his ministers. The Gover¬ 
nor-General in his discretion also appoints one of its members 
to be its president. The constitution of the Authority is 
outlined in the Eighth Schedule to the Act which empowers 
the Governor-General to exercise his individual judgment with 
respect to the tenure and conditions of service of its members, 
the appointment and removal of its chief executive officers, 
etc. No bill or amendment for supplementing or amending 
any of the provisions of the said Schedule may be introduced 
into, or moved in, either Chamber of the Federal Legislature, 
except with the previous sanction of the Governor-General in 
his discretion. The Federal Government has the right to give 
instructions to the Authority on questions of policy and if any 
dispute arises between the Federal Government and the 
Authority as to whether a question is or is not a question of 
policy, it is decided by the Governor-General in his discretion. 
The Governor-General in his discretion may issue to the 
Authority such directions as he may deem necessary as regards 
any matter which appears to him to involve any of his special 
responsibilities, or as regards which he is by or under the Act 
required to act in his discretion or to exercise his individual 
judgment, and the Authority must give effect to any directions 
so issued to them. 

The reserved departments and the special responsibilities 
with respect to which the Governor-General is required to act^"^ 
in his discretion and to exercise his individual judgment together 
make a formidable list of subjects—defence, external relations, 
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tribal areas, finance, currency and coinage, commercial dis¬ 
crimination, All-India Services, the Reserve Bank of India and 
the Federal Railway Authority—which leave very little residue 
of power indeed to the ministers. 

(ii) The Federal Legislature 

The Federal Legislature consists of His Majesty, represent¬ 
ed by the Governor-General and two chambers known 
respectively as the Council of State and the Federal Assembly. 
The Council of State is a permanent body, not subject to 
dissolution. Its members are elected for a period of nine years 
and one-third of them retire once in every three years. The 
Federal Assembly continues normally for a period of five years, 
but may be dissolved earlier. Both the chambers must meet 
at least once in every year. The Governor-General may, in 
his discretion, summon either chamber or both, prorogue them 
or dissolve the Assembly. He may in his discretion address 
either chamber or both of them assembled together, and send 
messages to either on bills pending or other matters. Every 
minister, counsellor or the advocate-general has the right to 
speak in or otherwise take part in the proceedings of either 
chamber, but has no right to vote unless he is otherwise a 
member. Each chamber chooses from its members a President 
and Vice-President (called in the case of the Assembly, the 
Speaker and Deputy-Speaker) who may be removed from office 
only by a vote of a majority of all its members passed on 
fourteen days’ notice. The President or Deputy-President 
vacates his office on ceasing to be a member of the Council,, 
but the Speaker continues in office even after a dissolution 
until immediately before the first meeting of the new Assembly. 
The President or Speaker or person acting as such has only a 
casting vote in case of an equality of votes. If at any time 
during a meeting of a chamber less than one-sixth of the total 
number of its members are present, it is the duty of the 
presiding officer to adjourn the chamber or suspend the meeting 
until the required number are present. 
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The Council of State consists of not more than 260 
members, of whom 156 are the representatives of British India 
and not more than 104 the representatives of the Indian States. 
The British Indian part of the Council is constituted as usual 
on a communal basis, with 75 seats for Hindus, 6 for Scheduled 
Castes, 4 for the Sikhs in the Punjab, 49 for Muhammadans, 
I for Anglo-Indians, 7 for Europeans, 2 for Indian Christians, 
and 6 for women, while the remaining 6 are filled by the 
Governor-General in his discretion so as to redress any 
inequalities of representation resulting from election and in 
particular, to secure the due representation of the Scheduled 
Castes and women. The representatives of the Hindus, Sikhs 
and Muhammadans are elected directly by the members of the 
communities concerned, grouped in territorial constituencies. 
The franchise is narrow and restricted, being similar to that 
which obtained for the old Council of State, but widened so 
as to secure an electorate of about 100,000 voters. The 
representatives of the other communities or classes are elected 
indirectly. Thus, a representative of the Scheduled Castes 
allotted to any Province is elected by the members of those 
castes who hold seats in the chamber or chambers of the 
Provincial Legislature. A representative of women allotted to 
any Province is elected by persons, both men and women, who 
hold seats in the chamber or chambers of the Provincial 
Legislature. The representatives of Anglo-Indians, Europeans 
and Indian Christians are chosen by three electoral colleges 
formed for the whole of British India composed of persons 
belonging to those communities who are members of the 
chamber or chambers of the Provincial Legislatures. The 
territorial distribution of seats among the different Provinces is 
based on a variety of factors including population, historical 
position, commercial or communal importance, etc. Thus 
Madras, Bengal and the United Provinces are given 20 seats 
each, Bombay, the Punjab and Bihar 16 each, the Central 
Provinces and Berar S, Assam, the North-West Frontier 
Provinces, Orissa and Sind 5 each, and British Baluchistan, 
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Delhi, Ajmer-Merwara and Coorg 1 each. The seats allotted 
to the States are distributed among them either individually 
or in groups on the basis of their relative rank and importance 
as indicated by the dynastic salutes and other factors. Thus 
Hyderabad (salute 21 guns; population 14*4 millions) is given 5 
seats, Mysore (salute 21 guns; population 6*6 millions) 3, Udaipur 
(salute 19 guns; population 16 millions) 2. Patiala (salute 17 
guns; population 1*6 millions) 2, Kalat (salute 19 guns; popula¬ 
tion 3 millions) 2, Bikanir (salute 17 guns; population *9 
millions) 2, Alwar (salute 15 guns; population 8 millions) 1, 
Nabha (salute 13 guns; population 3 millions) 1 and so on. So 
long as the States continue to be autocratic, their representatives 
will of course be nominated by their Rulers. 

The Federal Assembly consists of not more than 375 
members, of whom 250 are the representatives of British India 
and not more than 125 the representatives of the Indian States. 
The British Indian part of the Assembly is constituted as usual 
on the principle of the representation of communities, classes 
and interests. TTius Muhammadans are given 82 seats, Sikhs 
6, Anglo-Indians 4, Europeans 8, Indian Christians 8, and 
Hindus only 105, of which 19 are reserved for Scheduled Castes. 
Women are given 9 seats, of which two are reserved for 
Muhammadans and one for Indian Christians. 11 seats are 
allotted to commerce and industry, 7 to landholders, and 10 
to labour. TTius Hindus who form more than 70 per cent of 
the population of British India and the minorities but less than 
30 per cent are given an equal number of seats (111 each) in 
the Assembly and the balance between them is held by the 
members (28 in number) representing the special interests. 
Election to these seats is not direct, as in the case of the 
Legislative Assembly under the Montagu-Chelmsford Reforms* 
but indirect, as in the case of the central legislature under the 
Minto-Morley Reforms. This has been decided upon by the 
Joint Committee, in opposition to the strong and unanimous 
opinion of the British Indian leaders, on the ground that direct 
election cannot be applied with any hope of success to a large 
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continent like India with a population of nearly 350 millions, 
that it involves either of two evils, viz., unwieldy constituencies 
or an unduly large legislature and that it cannot secure that 
close and intimate contact between the representative and his 
constituency which is of the essence of representative govern¬ 
ment. Hence the Hindu, Sikh and Muhammadan representa¬ 
tives allotted to each Province are elected by the members of 
those communities in the Legislative Assembly of the Province, 
voting separately in the case of a general election in accordance 
with the principle of proportional representation by means of 
the single transferable vote. In the case of the Scheduled 
Castes, persons selected as eligible candidates at the primary 
elections held on the occasion of the last general election to 
the Legislative Assembly of each Province choose four times 
the number of seats reserved for them in that Province, to be 
voted on by the general electorate. This special arrangement 
has been made at the instance of Mahatma Gandhi with a view 
to maintain the solidarity of the Hindu community and also 
to secure adequate and effective representation for the 
Scheduled Castes. The representatives of Anglo-Indians, 
Europeans, Indian Christians and women are elected by four 
electoral colleges formed for the whole of British India consist¬ 
ing of persons belonging to each of these communities or classes 
who are members of the Provincial Assemblies. The represen¬ 
tatives of commerce and industry are chosen by chambers of 
commerce and similar associations, of landholders by land¬ 
holders, and of labour by labour organizations. There are 
four non-Provincial seats filled by the Associated Chambers of 
Commerce, the Federated Chambers of Commerce, commercial 
bodies in Northern India, and labour organizations respectively. 
The territorial distribution of seats among the different 
Provinces is not made strictly according to population, but in 
the same arbitrary way as in the case of the Council of State. 
Thus Madras, Bengal and the United Provinces, each with a 
population of 442. 50* I and 484 millions respectively, are 
given 37 seats each, Bombay, the Punjab and Bihar, each with 
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I8‘2, 23*6 and 32*4 millions respectively, are given 30 seats 
each, the Central Provinces and Berar with 15*5 millions is given 
13 seats, Assam with 8*2 millions is given 10 seats, Orissa, Sind 
and the North-West Frontier Province each with 82, 3 9 and 
2*4 millions respectively are given 5 seats each, Delhi with *6 
millions is given 2 seats and Ajmer-Merwara, British Baluchistan 
and Coorg, with *6, *5, *2 millions respectively are given I seat 
each. This is of course inevitable in view of the necessity to 
give special representation to certain classes and interests and 
weightage to all the minority communities. The seats allotted 
to the Indian States are distributed among them ‘ roughly on a 
population basis, but in such a way as to reduce slightly the 
number of seats available to the most populous states so as to 
secure separate representation for as many states as possible.* 
Thus Hyderabad is given 16 seats, Mysore 7, Udaipur and 
Patiala 2 each, Kalat, Bikanir, Alwar and Nabha I each. The 
representatives of the States in the Federal Assembly will of 
course be nominated by their Rulers, but it is possible that 
some of the more advanced among them may see their way to 
give a voice in their selection to their legislatures which bear 
some resemblance to the Minto-Morley Councils. 

The composition of the Federal Legislature is highly 
undemocratic. Eventhough the Indian States comprise only 
24 per cent of the population of India, their autocratic rulers 
have demanded and secured representation to the extent of 
40 per cent in the Council of State and 33 per cent in the 
Federal Assembly and 36 per cent in a joint sitting of both the 
Houses. The Muhammadans who form only 26 per cent of 
the population of British India have demanded and secured 
33j/5 per cent representation in each of the two chambers on 
the British Indian side. The smaller minorities like the Anglo- 
Indians and Europeans have demanded and secured weightage 
to an enormous extent. Contrary to precedent and common- 
sense, the upper chamber Is elected directly and the lower 
indirectly, and the chamber which is elected directly is made 
indissoluble and that elected indirectly is made dissoluble- 
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The Council of State is elected on a very narrow franchise and 
its members are given an abnormally long term of office. It 
is given co-ordinate powers with the Assembly not only in 
legislation but also in finance (except however in the origina¬ 
tion of finance bills). It is thus made at once the most powerful 
and the most conservative of all the Second Chambers in the 
world. Even in the making and unmaking of the Federal 
Cabinet, it is expected to play an equally important part with 
the Lower House. Thus, eventhough the legislature is divided j 
into two chambers, it is expected to function in practice really 
as one chamber. 

As the two chambers are given co-equal powers, provision 
is made in the Act for resolving differences between them. 
If, after a bill has been passed by one chamber and transmitted 
to the other, (a) the bill is rejected by the other chamber; or 
(h) the chambers have finally disagreed as to the amendments 
to be made in the bill; or (c) more than six months elapse from 
the date of the reception of the bill by the other chamber with¬ 
out the bill being presented to the Governor-General for his 
assent, the Governor-General may notify to the chambers his 
intention to summon them to meet in a joint sitting. This 
action is taken by the Governor-General on the advice of his 
ministers. The Governor-General may convene the joint 
sitting at any time in the next session after the expiration of 
six months from the date of his notification. All the above 
formalities may however be dispensed with and the joint sitting 
convened forthwith by the Governor-General in his discretion, 
if it appears to him that the bill relates to finance or to any 
matter which affects the discharge of his functions in his 
discretion or individual judgment. At the joint sitting, 

questions are determined by a majority of members of both 
the chambers present and voting, and such amendments 

only are in order as have been proposed by one chamber 
but rejected by the other and such others, if any, 

as are made necessary by the delay in the passage 

of the bill. 
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The Federal Legislature has power to make laws for any 
Governor's Province with respect to any of the matters 
enumerated in List I or List 111, for any Chief Commissioner's 
Province without any such restriction, and for any Federated 
State with respect to any of the matters accepted as federal 
by the Ruler of the State in his Instrument of Accession. A 
law passed by the Federal Legislature does not become invalid, 
on the ground that it would have extra-territorial operation, in 
so far as it applies (a) to British subjects^ and servants of the 
Crown in any part of India; (b) to British subjects who are 
domiciled in any part of India; (c) to, or to persons on, ships 
or aircraft registered in British India or any Federated State 
wherever they may be; (d) in the case of matters with respect 
to which the Federal Legislature may make laws for a Federated 
State, to subjects of that State^ wherever they may be ; or 
(e) in the case of a law for the regulation or discipline of any 
naval, military, or air force raised in British India, to members 
of, and persons attached to, that force, wherever they may be. 
The Federal Legislature has however no power to make any 
law affecting the Sovereign or the Royal Family, or the 
Succession to the Crown, or the sovereignty, dominion or 
suzerainty of the Crown in any part of India, or the law of 
British nationality, or the Army Act, the Air Force Act, or the 
Naval Discipline Act, or the law of Prize or Prize Courts. It 
cannot amend, except in so far as is expressly permitted by 
any of the provisions of the Act, the Act itself, or any Order 
in Council made under it, or any rules made under it by the 
Secretary of State, or by the Governor-General or a Governor 
in his discretion or in the exercise of his individual judgment. 
Further, except as provided by the Act, it cannot make any 
law derogating from any prerogative right of His Majesty to 
grant special leave to appeal from any court. It cannot more- 

1 Note the distinction made in the Act between * British subjects ’ and 
‘ State subjects.’ State territory is not British territory and State subjecia 
are not British subjects. There is no common citizenship law for the whole 
of India even under the Federation. 
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over make any law discriminating by means of taxation, tariffs, 
or in some cases even by subsidies, against British companies, 
shipping, aircraft, etc., operating in India. Further restrictions 
are imposed upon the exercise of its power by requiring the 
previous sanction of the Governor-General in his discretion for 
the introduction into either chamber of the legislature of any 
bill or amendment which (a) repeals, amends or is repugnant 
to any provisions of any Act of Parliament extending to British 
India: (b) repeals, amends or is repugnant to any Governor- 
General’s or Governor’s Act, or any ordinance promulgated 
in his discretion by the Governor-General or a Governor; 
(c) affects matters as respects which the Governor-General is 
required to act in his discretion; (d) repeals, amends or affects 
any Act relating to any police force; (e) affects the procedure 
for criminal proceedings in which European British subjects 
are concerned; (f) subjects persons not resident in British India 
to greater taxation than persons resident in British India or 
subjects companies not wholly controlled and managed in 
British India to greater taxation than companies wholly 
controlled and managed therein; or (g) affects the grant of relief 
from any Federal tax on income in respect of income taxed or 
taxable in the United Kingdom. As we have already seen, the 
previous sanction of the Governor-General is also required for 
the introduction of any bill which, in the concurrent sphere, 
repeals or amends any Provincial Act reserved and assented 
to by the Governor-General, or empowers the Federal Govern¬ 
ment to give directions to Provincial Governments; or which 
affects taxation in which the Provinces are interested; or which 
affects the coinage or currency of the Federation, or the consti¬ 
tution or functions of the Reserve Bank, or the constitution 
of the Federal Railway Authority. Every bill passed by both 
chambers of the Federal legislature must be presented to the 
Governor-General who may in his discretion assent to the bill, 
or withhold his assent therefrom, or reserve the bill for the 
signification of His Majesty’s pleasure, or return the bill to the 
chambers with a message requesting its reconsideration in whole 
F. 24 
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or in part, together with such amendments, if any, as he may 
recommend. A reserved bill does not become an Act unless 
within twelve months from the date of presentation to him, 
the Governor-General notifies that His Majesty has assented to 
it. An Act assented to by the Governor-General may be 
disallowed by His Majesty within twelve months from the date 
of his assent, and where any Act is so disallowed, the Governor- 
General must forthwith make the disallowance known by 
public notification and the Act becomes void from the date of 
the notification. 

In conformity with the constitutional practice in England, 
it is laid down in the Act that no proposal for the imposition 
or increase of taxation or for the appropriation of public 
revenues, nor any proposal aflFecting or imposing any charge 
upon those revenues or regulating the borrowing of money 
can be made except on the recommendation of the Governor- 
General; that is to say, it can only be made on the responsibility 
of the Executive. The Act lays down the following procedure 
with regard to the annual appropriation of revenue. The 
Governor-General shall in respect of every financial year cause 
to be laid before both chambers of the Federal Legislature a 
statement of the estimated receipts and expenditure of the 
Federation for that year known as the * annual financial 
statement,’ The statement shall show separately the sums 
required to meet expenditure charged by the Act upon the 
revenues of the Federation, and those required to meet other 
expenditure proposed to be made from the Federal revenues, 
and shall distinguish expenditure on revenue account from 
other expenditure, and indicate the sums, if any, which are 
included solely because the Governor-General has directed 
their inclusion as being necessary for the due discharge of any 
of his special responsibilities. The heads of expenditure 
charged by the Act upon the revenues of the Federation are : 
(a) the salary and allowances of the Governor-General and 
other expenditure relating to his office for which provision is 
made by Order in Council; (b) debt charges for which the 
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Federation is liable, including interest, sinking fund charges 
and redemption charges, and other expenditure relating to the 
raising of loans and the service and redemption of debt; (c) the 
salaries and allowances of ministers, counsellors, chief 
commissioners, the financial adviser and his staff, and the 
advocate-general; (d) the salaries, allowances and pensions of 
judges of the Federal Court; (e) the expenditure on defence, 
external affairs and tribal areas, and up to 42 lakhs, exclusive 
of pension charges, on ecclesiastical affairs; (f) the sums pay¬ 
able to His Majesty out of Federal revenues in respect of the 
expenses incurred in discharging the functions of the Crown 
in its relations with Indian States; (g) any grants for purposes 
connected with the administration of any excluded areas in a 
Province; (h) any sums required to satisfy any judgment, 
decree, or award of any court or arbitral tribunal; and (i) any 
other expenditure declared by this Act or any Act of the 
Federal Legislature to be so charged. The expenditure 
charged on the revenues of the Federation is not submitted to 
the vote of the Federal Legislature, though with the exception 
of items (a) and (f), it is open to discussion in either chamber. 
Thus, over 80 per cent of the total expenditure of the Federa¬ 
tion is placed beyond the control of the Federal Legislature. 
The other expenditure is submitted by the Government in the 
form of demands for grants first to the Federal Assembly and 
afterwards to the Council of State, and either chamber has 
power to assent or refuse assent to any demand or reduce the 
amount specified therein. It has of course no power to increase 
any grant. If the Assembly has refused to assent to any 
demand, it shall not be submitted to the Council of State, 
unless the Governor-General so directs; and if the Assembly 
has reduced any grant, the reduced amount only shall be 
submitted to the Council of State, unless the Governor-General 
otherwise directs : that is to say, in either case, the Govern¬ 
ment may appeal to the Council of State if it chooses so, against 
the decision of the Assembly. In case of disagreement 
between the two chambers, a joint session decides. The 
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Governor-General, it must be noted, has power to restore any 
grant reduced or rejected by the chambers, which he considers 
necessary for the due discharge of any of his special 
responsibilities. 

Each chamber of the Federal Legislature has power to 
make rules for the regulation of its procedure and the conduct 
of its business. But the Governor-General in his discretion 
is required, after consultation with the President and Speaker, 
to make rules regulating the procedure in matters affecting the 
discharge of his functions in his discretion or individual 
judgment; for securing the timely completion of financial 
business; prohibiting, save with his permission, the discussion 
of, or the asking of questions on, (i) any matter connected 
with an Indian State outside the federal sphere, unless in his 
opinion it affects federal interests or a British subject; (ii) any 
matter connected with relations between His Majesty or the 
Governor-General and any foreign State or Prince; (Hi) except 
in relation to estimates of expenditure, any matter connected 
with the tribal areas or the administration of an excluded area; 
(iv) any action taken in his discretion by the Governor-General 
in relation to the affairs of a Province; and (v) the personal 
conduct of the Ruler of any Indian State or of a member of 
his family. In case of any inconsistency, the rules made by 
the Governor-General prevail over those made by the chamber. 
The Governor-General may also make rules, after consulting 
the President and Speaker, as to the procedure with respect 
to joint sittings and communication between the two chambers. 
The Governor-General in his discretion is also empowered to 
stop all further proceedings in relation to any bill, clause or 
f amendment introduced or proposed to be introduced in the 
Federal Legislature by certifying that the discussion of the 
j bill, clause or amendment would affect the discharge of his 
i special responsibility for the prevention of any grave menace 
\ to the peace or tranquillity of India or any part thereof. 

r These are all very serious restrictions on the freedom of 
discussion in the legislature Discussion is also not permitted 
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with respect to the conduct of any judge of the Federal Court 
or a High Court of a Province or State in the discharge of his 
duties. This restriction is of course necessary in the interests 
of the independence and impartiality of the judiciary. 

The Governor-General is invested with extraordinary 
powers of legislation to issue ordinances and enact * Governor- 
General's Acts,' having the same force and effect as Acts of 
the Federal Legislature and being subject to all the limitations 
and restrictions appliable to those Acts. The ordinances are 
of temporary effect and are issued only in emergencies. They 
are of two kinds—those issued by the Governor-General on the 
advice of his ministers when the legislature is not in session 
and those issued by him in his discretion in the discharge of 
his functions in his discretion or individual judgment. Even 
in the former case, he has to exercise his individual judgment 
in promulgating an ordinance which as a bill would have 
required his previous sanction for its introduction into the 
legislature, and may not, without instructions from His Majesty, 
promulgate any such ordinance which, if a bill, he would have 
deemed it necessary to reserve for the signification of His 
Majesty's pleasure thereon. Every such ordinance issued by 
the Governor-General on the advice of his ministers must be 
laid before the legislature when it meets and it ceases to operate 
at the expiration of six weeks from the re-assembly of the 
legislature or earlier if both chambers pass resolutions dis¬ 
approving it. An ordinance issued by the Governor-General 
in his discretion continues in operation for any period not 
exceeding six months and may be renewed by him for a further 
period of six months; but in the latter case, it must be 
communicated forthwith to the Secretary of State and laid by 
him before each House of Parliament. An ordinance of either 
kind may be withdrawn by the Governor-General at any time. 
The ‘ Governor-General's Acts * are laws of a permanent 
character which the Governor-General enacts in his discretion 
if he considers that such a course of action is necessary for the 
purpose of enabling him satisfactorily to discharge his functions 
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in his discretion or individual judgment. He may in such a 
case, by message to both chambers of the legislature, explain 
the circumstances which in his opinion render legislation 
essential and then pass the Act forthwith, or attach to his 
message a draft of the proposed Act and enact it after a 
month’s time after considering any address which may have 
been presented to him within that period by either chamber 
with reference to the bill or to amendments suggested to be 
made therein. 

Further powers are given to the Governor-General in case 
of failure of the constitutional machinery. If at any time the 
Governor-General is satisfied that a situation has arisen in 
which the government of the Federation cannot be carried on 
in accordance with the provisions of the Act. he may by 
Proclamation declare that his functions shall, to such extent 
as may be specified therein, be exercised by him in his 
discretion, and assume to himself all or any of the powers 
vested in or exercisable by any Federal body or authority other 
than the Federal Court. Any such Proclamation may be 
revoked or varied by a subsequent Proclamation. It must be 
communicated forthwith to the Secretary of State and laid by 
him before each House of Parliament. It ceases to operate 
at the expiration of six months, unless both Houses of 
Parliament pass resolutions approving its continuance, in 
which case it will continue for a further period of twelve 
months. But if at any time the government of the Federation 
has been carried on under a Proclamation for a continuous 
period of three years, then at the expiration of that period, the 
Proclamation shall cease to have effect and the government 
of the Federation shall be carried on in accordance with the 
provisions of the Act, subject to any amendment thereof which 
Parliament may deem it necessary to make, without however 
affecting the terms of accession of the States. Any law made 
by the Governor-General in the exercise of his powers 
under a Proclamation shall continue to have effect for a 
period of two years after the expiry of the Proclamation^ 
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unless sooner repealed or re-enacted by Act of the appropriate 
legislature. 

4. Responsibility with Safeguards in 
the Provinces. 

(i) The Provincial Executive. 

The executive authority of a Province is vested in His 
Majesty and is exercised on his behalf by a Governor appoint¬ 
ed by him. The Governor has a Council of ministers to aid 
and advise him in the exercise of his functions, except in so 
far as he is by or under the Act required to exercise any of 
them in his discretion. In matters in which he is required to 
act in his discretion, the ministers have no constitutional right 
to advise the Governor, eventhough he may consult them if he 
likes. These are however few in number, concerned mainly 
with the administration of the excluded areas, the appointment 
and dismissal of ministers etc. Thus practically the whole 
sphere of provincial administration is now handed over to 
ministers. But even within the sphere in which the ministers 
have a constitutional right to advise the Governor, he need not 
necessarily accept their advice where he is by or under the 
Act required to exercise any of his functions in his individual 
judgment, as for instance, in the case of his special responsi¬ 
bilities. In case of doubt whether any matter is or is not a 
matter with respect to which he is by or under the Act required 
to act in his discretion or to exercise his individual judgment, 
the decision of the Governor in his discretion is final and cannot 
be questioned in a court of law. In exercising his functions 
in his discretion or individual judgment, the Governor is under 
the general control of the Governor-General and has to comply 
with such particular directions, if any, as may from time to 
time be given to him by the Governor-General in his discretion. 
Thus in the exercise of his discretionary powers and special 
responsibilities, the Governor is ultimately responsible to the 
Secretary of State and the British Parliament. 
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No limit is placed on the number of ministers, which may 
therefore vary from province to province.^ The ministers are 
chosen and summoned by the Governor and sworn as members 
of the Council and they hold their office during his pleasure. 
The Instrument of Instructions directs the Governor to use his 
best endeavours to select his ministers in consultation with the 
person who, in his judgment, is most likely to command a 
stable majority in the legislature and to include in the ministry 
so far as practicable members of Important minority 
communities, but in so acting, he must bear constantly in mind 
the need for fostering a sense of joint responsibility among his 
ministers. The Governor in his discretion may preside at 
meetings of the council of ministers. The salaries of the 
ministers are fixed by the Governor in his discretion till they 
are settled by Act of the Provincial Legislature, but the salary 
of a minister shall not be varied during his term of office. A 
minister who for any period of six consecutive months is not 
a member of the Provincial Legislature ceases to be a minister 
at the expiration of that period. The question whether any, 
and if so, what advice was tendered by ministers to the 
Governor shall not be inquired into by any court. 

The special responsibilities of the Governor with regard 
to which he is required to exercise his individual judgment are : 
(a) the prevention of any grave menace to the peace or 
tranquillity of the Province or any part thereof; (b) the safe¬ 
guarding of the legitimate interests of minorities; (c) the secur¬ 
ing to, and to the dependents of, civil servants, past and 
present, of any rights provided or preserved for them by or 
under the Act and the safeguarding of their legitimate interests ; 
(d) the securing in the executive sphere of protection against 
commercial discrimination; (e) the securing of the peace and 
good government of areas declared to be partially excluded 

1 There are at present 11 nnnistevs in Bengal, 10 in Madras, 7 in Bombay 
and the Central Provinces, 6 in the Ihinjab and Ihe United Provinces, 5 in 
Assam, 4 in Bihar and the North-West Frontier Province, 3 in Sind and 
Orissa. 
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areas; (f) the protection of the rights of any Indian State and 
the rights and dignity of the Ruler thereof; and (g) the securing 
of the execution of orders or directions lawfully Issued to him 
under Part VI of the Act (dealing with administrative relations) 
by the Governor-General in his discretion. The Governor of 
the Central Provinces and Berar has also a special responsibility 
to secure that a reasonable share of the provincial revenues 
is spent on Berar; the Governor of any Province in which there 
is an excluded area has to see that the due discharge of his 
functions in respect of such an area is not prejudiced or 
impeded by any course of action taken in respect of any other 
matter; any Governor who is acting as agent for the Governor- 
General (as, for instance, in the case of the tribal areas connect¬ 
ed with the North-West Frontier Province) has to see that no 
action is taken by his ministers which interferes with the due 
discharge of his agency functions; and the Governor of Sind 
has also a special responsibility to secure the proper adminis¬ 
tration of the Lloyd Barrage and Canals Scheme. The 
Governor of each Province is given guidance in his Instrument 
of Instructions as to the mode of exercise of these special 
responsibilities, which is much the same as in the case of the 
Governor-General. He is to secure fair treatment to the 
minorities, including a due proportion of appointments in the 
public services, to protect the civil servants from inequitable 
treatment, to prevent measures which would discriminate 
though not in form discriminatory, and to avoid interference 
with the rights of the neighbouring States; and in case of doubt 
as to the existence of any such rights, he is to refer to the 
Governor-General who as the representative of the Crown in 
relatk)n to the States will decide the issue. The Governor of 
the Central Provinces and Berar is to interpret this responsi¬ 
bility as requiring him in the administration of Berar to have 
due regard to the economic and commercial interests of 
Hyderabad. The Governor of every Province is also to keep 
the Governor-General Informed as to the conduct of irrigation^ 
in his Province in order to enable the Secretary of State to 
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exercise the powers conferred upon him by the Act to appoint 
persons to the service, if it becomes necessary to do so to secure 
efficiency in irrigation. To enable the Governor to see that 
none of his special responsibilities is overlooked, provision is 
made in the rules of business requiring not only the minister 
but also the Secretary in charge of a Department to transmit 
to him such information as is specified in the rules, and in 
particular, to bring to his notice any matter which involves or 
is likely to involve any of his special responsibilities. 

In addition to these special responsibilities, the Governor 
has also some special powers under the Act in matters relating 
to law and order. He has to exercise his individual judgment 
in appointing an advocate-general for the Province who has to 
perform similar duties as the advocate-general for the Federa¬ 
tion. He has also to exercise his individual judgment with 
regard to any proposal for the making or amendment of any 
rules, regulations or orders relating to any police force, civil 
or military, unless it appears to him that the proposal does not 
relate to, or affect the organisation or discipline of, that force. 
He may, if he thinks that the peace or tranquillity of the 
Province is endangered by the activities of persons committing 
or conspiring to commit crimes of violence intended to over¬ 
throw the government as by law established, direct that his 
functions shall, to such extent as may be specified in the 
direction, be exercised by him in his discretion; and while any 
such direction is in force, he may appoint an official as a 
temporary member of the legislature (without however the right 
to vote) to act as his mouthpiece in that body. He has also- 
in his discretion to make rules for securing that no records or 
information relating to the sources from which information has 
been or may be obtained regarding the criminal Intentions 
mentioned above, shall be disclosed or given by any member 
of any police force in the Province to another member of that 
force except in accordance with directions of the Inspector- 
General or Commissioner of Police, as the case may be, or to 
any other person, except in accordance with directions of the 
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Governor in his discretion; or by any other person in the service 
of the Crown in the Province to any person, except in 
accordance with directions of the Governor in his discretion. 
These provisions are intended to arm the Governor with the 
necessary powers, in case of any possible failure on the part 
of his ministers to deal effectively with terrorism and revolu- 
tionary conspiracy which were long prevalent in Bengal and 
to a lesser extent, in the provinces bordering on it. 

All executive action of the Government of a Province is 
expressed to be taken in the name of the Governor. The 
Governor in his discretion, after consultation with his ministers, 
is required to make rules for the more convenient transaction 
of the business of the Provincial Government and the allocation 
among his ministers of that business except any business with 
respect to which he is required to act in his discretion. In 
framing the rules for this purpose, he is instructed to provide 
that the finance minister shall be consulted by any other 
minister upon any proposal affecting the finances of the 
Province and that no reappropriation within a grant shall be 
made by any Department other than the Finance Department 
except in accordance with such rules as the finance minister 
may approve, and that in any case the finance minister does 
not concur in any such proposal, the matter shall be brought 
for decision before the council of ministers. His instructions 
further require him to make due provision in these rules to 
secure that prompt attention is paid to any representation 
received by his Government from any minority. 

Thus, responsible government is introduced in the 
provinces under heavy restrictions or safeguards. The former 
can grow and develop and function successfully only to the 
extent to which the latter will become disused in practice. 

(ii) The Provincial Legislature. 

In Madras. Bombay, Bengal, the United Provinces. Bihar 
and Assam, the Provincial Legislature consists of two 
chambers known respectively as the Legislative Council and 
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the Legislative Assembly, and in the other Provinces, of only 
. one chamber known as the Legislative Assembly. The 
Legislative Council is a permanent body, not subject to 
dissolution, one-third of its members retiring once in every 
three years. The Legislative Assembly, unless sooner dissolv¬ 
ed, continues for five years. The Provincial Legislature must 
meet at least once in every year. The Governor in his 
discretion may summon and prorogue the chambers, dissolve 
the Assembly, address the chambers either separately or 
together, and send messages to them on pending bills and 
other matters. The ministers and the advocate-general have 
the right to speak in and otherwise take part in the proceedings 
of the chamber or chambers, but not to vote, unless otherwise 
members- Each chamber chooses from its members a President 
and Deputy-President (called in the case of the Assembly, 
Speaker and Deputy-Speaker) to guide and conduct its proceed¬ 
ings. Ten members from the quorum in the case of the Council 
and one-sixth of its members in the case of the Assembly. The 
presiding officer does not vote in the first instance, but has and 
exercises a casting vote in case of an equality of votes. It may 
be noted that most of these provisions are the same as those in 
the case of the Federal Legislature. 

Particulars regarding the composition of the chambers are 
set out in the tables given below. The Legislative Assembly 
of every Province is now completely elected and there is no 
longer an official bloc in it, as in the case of its predecessor 
under the Reforms of 1919. In the case of the Legislative 
Council, however, there is still a small number of members 
(who must however be non-officials) nominated by the 
Governor in his discretion so as to redress any inequalities of 
representation resulting from election, and in particular, to 
secure the due representation of women and the Scheduled 
Castes. Election to both the chambers is direct, but in the case 
of the Legislative Councils of Bengal and Bihar, about two- 
fifths of their number are elected by the members of the 
Legislative Assembly of the Province concerned, in accordance 
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with the principle of proportional representation by means of 
the single transferable vote. The size of the Legislative 
Assembly of every Province is now increased to more than 
double that of the elected portion of the old Council under the 
Reforms of 1919 and the resulting reduction in the size of the 
constituencies now makes possible a closer and more intimate 
contact being maintained between the voter and his represen¬ 
tative. In the case of the Legislative Council, separate repre¬ 
sentation is given only to the different communities, but in the 
V case of the Assembly, also to the different classes and Interests. 
The allocation of seats among the different communities was 
the subject of a bitter controversy at the Round Table Confer¬ 
ence and it was ultimately settled by the Communal Award 
issued by His Majesty’s Government on 4th August 1932. As 
separate electorates were provided in the Award for the repre¬ 
sentation of the Depressed Classes as in the case of the other 
communities, Mahatma Gandhi decided to ‘ fast unto death * 
as a protest against this which he regarded as extremely harm-' 
ful not only to the unity of the Hindu community, but even to 
the interests of the Depressed Classes themselves. Thereupon 
negotiations were initiated between the representatives of the 
caste Hindus and of the Depressed Classes, which resulted 
in an agreement known as the Poona Pact. The Communal 
Award as modified by the Poona Pact is now embodied in 
the Act. Under the Pact, a substantial portion of the general 
(i.e., Hindu) seats are reserved for the Depressed Classes (now 
officially known as the Scheduled Castes). All members of 
the Depressed Classes registered on the general electoral roll 
of a constituency choose at a primary election a panel of four 
candidates belonging to their own body for each seat so reser¬ 
ved, and the candidate who is given the first place in voting by 
the general electorate consisting of both caste Hindus and the 
members of the Depressed Classes is declared elected for the 
seat. Thus, by this arrangement, the unity of the Hindu 
community is preserved and at the same time effective repre¬ 
sentation is secured for the Depressed Classes. 
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The franchise qualifications for the Provincial Assemblies 
have been substantially lowered, so as to enfranchise about 14 
per cent, of the total population of British India, as compared 
with the 3 per cent, under the old constitution. The basis of 
the franchise is essentially, as under the Act of 1919, a pro¬ 
perty qualification (that is to say, payment of land revenue or 
local rates in rural areas, agricultural tenancy of various kinds, 
payment of rent or municipal rates in urban areas, assessment 
to income-tax, etc.) To this are added an educational quali¬ 
fication and certain special qualifications designed to secure an 
adequate representation of women and to enfranchise approxi¬ 
mately 10 per cent, of the Depressed Classes. The vote is 
also given to all retired, pensioned and discharged officers, non¬ 
commissioned officers and men of His Majesty's regular mili¬ 
tary forces. In the case of women, an attempt is made to 
secure an electorate of over 6,000,000, as compared with that 
of 315,000 under the Act of 1919. The franchise is therefore 
extended to all women (1) who possess a property qualification 
in their own right : (2) who are the wives or widows of men 
with the property qualification for the Provincial Legislatures 
under the Act of 1919 ; (3) who are the wives of men with a 
military service qualification ; (4) who are the pensioned widows 
or mothers of members of the military forces, and (5) who have 
an educational qualification of literacy. In general, women 
qualified to vote, otherwise than in respect of a pro¬ 
perty qualification in their own right, are required to make an 
application to be placed on the electoral roll. This 
‘ application ' requirement is however dispensed with 
in the case of women qualified in respect of a husband’s 
property in Bengal, Bihar, Orissa, the Central Provinces 
and in urban areas in the United Provinces. Detail¬ 
ed qualifications are also prescribed under the Act in respect 
of special constituencies. Thus, in the case of a University 
constituency, it is laid down that members of the Senate or 
registered graduates of seven years’ standing, having a place of 
residence in India, are entitled to vote. In the case of a 



FRANCHISE 


385 


landholders* constituency in Madras, one is qualified to vote if 
he is a zamindar, janmi or malikhanadar and either possesses 
an annual income of not less than Rs. 3,000 or is registered as 
the janmi of land in the Province on which the assessment is 
not less than Rs. 1,500 per annum. Membership of industrial 
and commercial bodies, of trade or labour unions entitle 
persons to be placed in the electoral rolls of the consti¬ 
tuencies specially formed to represent them. It may be noted 
that these qualifications are not uniform throughout the 
country, but vary in detail from province to province. 

The franchise for the Legislative Councils is extremely 
narrow and restricted, and is based on that for the Council of 
State under the Act of 1919. In the case of the Madras 
Council, a person is entitled to be placed on the electoral roll 
for any territorial constituency, if he either— (a) was in the pre¬ 
vious year assessed to income tax on a total income of not 
less than Rs. 7,500 ; or (b) was the holder of an estate of 
which the annual income is not less than Rs. 1,500 ; or (c) was 
a registered inamdar, ryotwari pattadar, or occupancy ryot in 
respect of land of which the annual rent value is not less than 
Rs. 300 ; or (df) is in receipt from any Government in British 
India of a malikhana allowance of not less than Rs. 500 per 
annum ; or (e) has been awarded by any Government in British 
India a civil, military or political pension of not less than 
Rs. 250 per month ; or (/) holds any title, order or decoration 
conferred by or on behalf of His Majesty, not being lower 
than Diwan Bahadur, Sardar Bahadur, Khan Bahadur, 
Rai Bahadur or Rao Bahadur ; or (g) is or has been either (/) a 
non-official member of any legislature in British India ; or 
(ii) a member of an Executive Council or a Minister in British 
India ; or (in) a member of the Senate of any University in 
British India ; or (iv) a judge of the Federal Court or any High 
Court in British India ; or (u) the mayor or sheriff of Madras, 
Calcutta or Bombay ; or (vi) the non-official president of a 
district board or the non-official chairman of a municipal 
council in the province ; or (ur’i) the non-official president of 
F. 25 
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any co-operative central bank or banking union in the province. 
A woman is entitled to vote if she possesses any of the above 
qusJihcations ; or if she is the wife of a person paying land 
revenue or rent of not less tran Rs. 1,500 a year, or income-tax 
on an annual income of not less than Rs. 20,000 ; or possess¬ 
ing an estate fetching an annual income of not less than 
Rs. 3,000 ; or receiving a malikhana allowance of not less 
than Rs. 3,000 per annum ; or holding any such title or being 
awarded any such pension as is mentioned above. Lower 
qualifications are prescribed in the case of the Depressed 
Classes. 

TTie Legislative Council is a highly oligarchical body. It 
represents mainly the interests of the Zamindar and the capi¬ 
talist classes. It is intended to act as * a valuable check on the 
possibly too radical proclivities of a lower house.^ Its intro¬ 
duction into six of the Provinces for the first time in their history 
has therefore met with unequivocal condemnation in British 
India. It is, however, not expected to play the same part 
in the Provinces as the Council of State in the federal sphere. 
The Provincial Cabinet is not responsible to it, but only to the 
lower house. It has no power to originate money bills or to 
grant supply. It is only a revising chamber, able to delay 
for a period of one year, but not to obstruct permanently any 
piece of legislation sponsored by the Cabinet and supported 
by the lower house. If it fails to pass a bill within twelve 
months after it has been passed and transmitted to it by the 
Assembly, the Governor (acting on the advice of his ministers) 
may summon the chambers to meet in a joint sitting. It may 
be noted here that no provision is made in the Act for such 
a joint sitting in the converse case where a bill passed by the 
Council is rejected by the Assembly. If a bill relates to 
finance or affects the discharge of any of his special respon¬ 
sibilities, the Governor, acting in his discretion, may summon 
the chambers to meet in a joint sitting notwithstanding that the 
said period of twelve months has not elapsed. At the joint 
sitting, no new amendments can be proposed except such as 
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are made necessary by the delay in the passage of the bill. 
A bill which is passed by a majority of the total number of 
members of both chambers present and voting is deemed to 
have been passed by both chambers. As the number of 
members of the Council is extremely small, the bill of course 
can be very easily passed at such a joint sitting. 

The Provincial Legislature has power to make laws for the 
Province or for any part thereof with respect to any of the 
matters enumerated in List II or List III. It has no power to 
make any law affecting the sovereignty or dominion of the 
Crown over any part of India, or amending any provision of 
the Constitution Act, or derogating from the prerogative right 
of His Majesty to grant special leave to appeal from any court. 
It has moreover no power to pass any law of a discriminatory 
kind against any British subjects or companies carrying on 
business in the Province. The previous sanction of the 
Governor-General in his discretion is required for the intro¬ 
duction into the legislature of any bill or amendment which 
(a) repeals, amends, or is repugnant to any provisions of any 
Act of Parliament extending to British India ; or (b) repeals, 
amends, or is repugnant to any Governor-General*s Act or any 
ordinance promulgated in his discretion by the Governor- 
General ; or (c) affects matters as respects which the Governor- 
General is required to act in his discretion ; or (d) affects the 
procedure for criminal proceedings in which European British 
subjects are concerned. The previous sanction of the Governor 
in his discretion is required for the introduction of any bill or 
amendment which (/) repeals, amends, or is repugnant to any 
Governor’s Act, or any ordinance promulgated in his discre¬ 
tion by the Governor ; or {it) repeals, amends or affects any Act 
relating to any police force. Every bill passed by the Pro¬ 
vincial Legislature has to be presented to the Governor who 
may in his discretion declare that he assents in His Majesty’s 
name to the bill, or that he withholds his assent therefrom, or 
that he reserves the bill for the consideration of the Governor- 
General. In the last mentioned case, the Governor-General 
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may in his discretion assent to the bill, or refuse his assent to 
it or reserve it for the signification of His Majesty’s pleasure 
thereon. The Governor or the Governor-General may also 
return the bill to the legislature for reconsideration in whole or 
in part, together with such amendments, if any, as he may 
recommend. The Governor is instructed to reserve for the 
consideration of the Governor-General and the latter for the 
signification of His Majesty’s pleasure, any bill which is 
repugnant to any Act of Parliament extending to British India, 
seriously derogates from the position of the High Court, alters 
the character of the Permanent Settlement, or appears to pro¬ 
vide for discrimination. A bill reserved for the signification of 
His Majesty’s pleasure does not become an Act of the Pro¬ 
vincial Legislature unless within twelve months from the date 
of presentation to him, the Governor makes known by public 
notification that His Majesty has assented to it. Any Act 
assented to by the Governor or the Governor-General may be 
disallowed by His Majesty within twelve months from the 
date of the assent and where any Act is so disallowed, the 
Governor must forthwith notify the disallowance whereupon 
the Act becomes void. 

The annual financial statement embodying the estimated 
V receipts and expenditure of the Province is laid before the 
chamber or chambers of the Provincial Legislature in every 
year. The following are the heads of expenditure charged 
by the Act on the revenues of the Province : (o) the salary and 
allowances of the Governor ; (b) debt charges ; (c) the salaries 
and allowances of ministers, the advocate-general and the 
judges of the High Court ; (c/) expenditure for excluded areas ; 
(e) sums required to satisfy any judgment, decree or award of 
any court or arbitral tribunal ; (g) any other expenditure so 
charged by this Act or any Act of the Provincial Legislature. 
These are not submitted to the vote of the Legislature, but 
discussion is allowed on all of them except the first. The other 
expenditure is submitted in the form of demands for grants to 
the Legislative Assembly. It is expressly laid down in the 
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Act that no demand for a grant can be made except on the 
recommendation of the Governor. The initiation of the pro¬ 
posals for expenditure is thus the sole function of the executive 
and a private member has no right to propose or increase 
expenditure. The Assembly has power to assent to, or refuse, 
or reduce the amount specified in, any demand. Any demand 
(originally included in the financial statement on the direction 
of the Governor in his individual judgment) which has been 
refused or reduced by the Assembly may bo restored by the 
Governor, if he thinks that the refusal or reduction would 
affect the due discharge of any of his special responsibilities. 
The Provincial Legislature cannot take into consideration any 
bill or amendment making provision (a) for imposing or in¬ 
creasing any tax ; or (b) for regulating the borrowing of 
money ; or (c) for charging any expenditure on the revenues of 
the Province or increasing its amount, unless it is recommended 
by the Governor (/.c., the Government) and any such bill may 
not be introduced in the Legislative Council. No bill, which, 
if enacted and brought into operation, would involve expen¬ 
diture from the Provincial revenues, can be passed by the 
Legislature except on the recommendation of the Governor. 
Thus, in all these matters, the initiative is left to the 
Government. 

The Provincial Legislature has power to make rules regu¬ 
lating its own procedure and business. But the Governor in 
his discretion, after consultation with the presiding officer or 
officers of the Legislature, makes rules (a) regulating procedure 
and the conduct of business in relation to matters affecting the 
discharge of his funcdons in his discretion or individual judg¬ 
ment ; (h) for securing the timely completion of financial 
business ; (c) prohibiting, save with his permission, the dis¬ 
cussion of or the asking of questions on (i) any matter connect¬ 
ed with an Indian State unless in his opinion it affects the in¬ 
terests of the Provincial Government or of a British subject 
ordinarily resident in the Province ; (it) any matter connected 
with relations between His Majesty or the Governor-General 
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and any foreign State or Prince ; (iii) except in relation to 
estimates of expenditure» any matter connected with the tribal 
areas or excluded areas ; or (lu) the personal conduct of the 
Ruler of any Indian State or of a member of his family- Dis¬ 
cussion is not permitted with respect to the conduct of any 
judge of the Federal Court or of a High Court in the dis¬ 
charge of his duties. The Governor in his discretion may stop 
all further proceedings in relation to any bill, clause or amend¬ 
ment if he is of opinion that its discussion would affect the 
discharge of his special responsibility for the prevention of 
any grave menace to the peace or tranquillity of the Province 
or any part thereof. 

The Governor, like the Governor-General, has power to 
issue ordinances and enact * Governor’s Acts.* He may issue 
an ordinance in an emergency when the Legislature is not in 
session, if so advised by his ministers. But he has to exercise 
his individual judgment in promulgating an ordinance which, 
if a bill, would have required his or the Governor-General’s 
previous sanction for its introduction into the Legislature, and 
must not, without instructions from the Governor-General in his 
discretion, promulgate an ordinance which, if a bill, either would 
have required the Governor-General’s previous sanction for its 
introduction or must have been reserved for his consideration. 
Every such ordinance must be laid before the Legislature 
as soon as it meets and lasts only for six weeks thereafter, 
unless disapproved earlier by resolution of the chamber or 
chambers. The Governor, acting in his discretion, may also, 
in any matter involving his discretion or individual judgment, 
issue an ordinance which has effect for a period of six months, 
but may be renewed for a further like period. In the latter 
case, it must be communicated forthwith through the Governor- 
General to the Secretary of State and laid by him before both 
Houses of Parliament, This power is to be exercised by the 
Governor only with the concurrence of the Governor-General 
except in a very grave emergency. If it is issued without the 
concurrence of the Governor-General, the latter may direct 
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its withdrawal. To enable him satisfactorily to discharge his 
functions in his discretion or individual judgment» the Gover¬ 
nor in his discretion may, with the concurrence of the Governor- 
General in his discretion, enact permanent laws known as 
Governor’s Acts either forthwith or after considering the views 
of the Legislature. Every Governor’s Act must be communi¬ 
cated forthwith through the Governor-General to the Secretary 
of State and laid by him before both Houses of Parliament. 
An ordinance issued by the Governor in his discretion or a 
Governor c Act has the same force and effect as an Act of the 
Provincial Legislature reserved and assented to by the Gover¬ 
nor-General and as such prevails over any Federal Act repug¬ 
nant to it in the concurrent sphere. 

The Governor is given special powers in relation to 
excluded ’ and ‘ partially excluded ’ areas in the Province. 
These were known as the ‘ backward tracts ’ under the Act 
of 1919. They are now specified in an Order in Council issued 
on March 3, 1936. They are excluded either wholly or parti¬ 
ally from the operation of parliamentary institutions which are 
thought to be unsuitable and even positively harmful to them. 
The Governor exercises his functions in his discretion in rela¬ 
tion to excluded areas and in his individual judgment in relation 
to partially excluded areas. No Act of the Federal Legislature 
or of the Provincial Legislature shall apply to them, unless the 
Governor by public notification so directs, with such excep¬ 
tions and modifications as he thinks fit. The Governor may 
also make Regulations for the peace and good government of 
any such area, which may repeal or amend any Federal or 
Provincial Act or any existing Indian law applicable to it. 
These Regulations must be submitted forthwith to the Gover¬ 
nor-General and shall have no effect until assented to by him 
in his discretion. They may be disallowed by His Majesty 
like any Act of the Provincial Legislature. 

The Governor is also given special powers in case of 
failure of the constitutional machinery. If at any time the 
Governor is satisfied that a situation has arisen in which the 
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government of the Province cannot be carried on in accordance 
with the provisions of the Act, he may, with the concurrence of 
the Governor-General in his discretion, issue a Proclamation 
declaring that his functions shall, to such extent as may be 
specified therein, be exercised by him in his discretion, and 
^ assuming to himself all or any of the powers vested in or 
exercisable by any Provincial body or authority other than 
the High Court. It must be communicated forthwith to the 
Secretary of State and laid by him before both Houses of 
Parliament. It ceases to operate at the expiration of six 
months, unless both Houses of Parliament approve by resolu¬ 
tion its continuance. In that case, it shall continue in force 
for a further period of twelve months, but in no case shall it 
remain in force for more than three years. Any law made by 
the Governor when the Proclamation is in force shall continue 
to have effect for a period of two years after the expiry of the 
Proclamation, unless sooner repealed or re-enacted by Act of 
the appropriate Legislature. 

5. India still a Dependency 

India is still a dependency of the United Kingdom. Her 
new constitution is an Act of the British Parliament and it can 
be amended or altered only by or with the approval of that 
authority. The legislatures in India are mere subordinate 
law-making bodies who have been allowed to address requests 
to the British Parliament for certain minor changes in the 
constitution. The Parliament is also expected to keep a 
general oversight over the working of the constitution she has 
set up in India and iti particular, to control the exercise by the 
agents of the Crown of the powers not transferred to ministers 
and legislatures in India, through the Secretary of State who is 
constitutionally responsible to it. 

(i) The Secretary of State and hi$ Advisers 

As we have already seen, the powers and authority for¬ 
merly exercised by the Secretary of State in Council, the 
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Governor-General in Council, the Governors or local govern¬ 
ments have been resumed by the Crown, and are now exercis¬ 
ed, on behalf of the Crown, by the Secretary of State, rhe 
Governor-General and the Governors in accordance with the 
provisions of the Act. The Governor-General and the 
Governors are no longer under the superintendence, direction 
and control of the Secretary of State in so far as they have to 
act on the advice of ministers who are responsible to their 
respective legislatures. But sections 14 and 54 of the Act 
clearly la}' down that in so far as the Governor-General or 
Governor is ‘ required to act in his discretion or to exercise 
his individual judgment, he shall be under the general control 
of, and comply with such particular directions, if any, as may 
from time to time be given to him * by the Secretary of State 
or the Governor-General in his discretion, as the case may be. 
The control exercised by the Secretary of State over the 
governments in India is therefore still very large. Defence 
and external affairs, the tribal areas and excluded areas, the 
All-India Services and Public Service Commissions, the 
Reserve Bank of India and the Federal Railway Authority, the 
all-embracing special responsibilities of the Governor-General 
and the Governors, and the relations with the Indian States 
outside the federal sphere are all subject to his supervision and 
control. 

Under the old constitution, the Secretary of State was 
assisted in the discharge of his duties by the Council of India, 
which has been abolished with effect from April 1, 1937, as no 
longer ‘ necessary in or appropriate to the conditions of the 
new constitution.’ The Joint Committee however expressed 
the opinion that ‘ it is still desirable that the Secretary of State 
should have a small body of Advisers to whom he may turn 
for advice on financial and service matters and on matters which 
concern the Political Department.’ The Act accordingly 
empowers the Secretary of State to appoint a body of 
Advisers, not less than three or more than six in number, of 
whom one half at least must be persons who have held office 
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for ten years under the Crown in India and have not last 
ceased to perform official duties in India more than two years 
before the date of their appointment. The term of office of 
an Adviser is five years and he is not eligible for reappoint¬ 
ment. He may by writing under his hand resign his office at 
any time and the Secretary of State may remove him from 
office on the ground of infirmity of mind or body. An Adviser 
is not capable of sitting or voting in either House of Parliament 
during his tenure of office. He is paid a salary of £1,350 a 
year, and if domiciled in India at the time of appointment, a 
subsistence allowance of £600 in addition. The Secretary of 
State is at liberty to consult his Advisers either collectively or 
individually or not at all. Even when he consults them, he is 
not bound to act on their advice, except in respect of matters 
relating to the All-India Services which are still recruited or 
controlled by him. Thus, in making rules regulating condition5 
of service and in passing orders in connection with appeals to 
him from any member of these Services, he is required to act 
with the concurrence of a majority of his Advisers present at 
a meeting. The salary of the Secretary of State and the 
expenses of his department, including the salaries and allow¬ 
ances of his Advisers are now paid out of moneys provided by 
Parliament. But provision is at the same time made in the 
Act for payment out of the revenues of the Federation into the 
British Exchequer of such periodical and other sums as may 
represent the expenses of his department for performing func¬ 
tions on behalf of the Federation. 

There has been a High Commissioner for India in the 
United Kingdom since 1920. We have seen in an earlier 
chapter his position and functions under the old constitution. 
Under the new constitution, he is to be appointed and his 
salary and conditions of service are to be prescribed by the 
Governor-General exercising his individual judgment. He is 
to perform on behalf of the Federation such functions in 
connection with the business of the Federation, and in parti¬ 
cular, in relation to the making of contracts as the Governor- 
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General may from time to time direct. He may, with the 
approval of the Governor-General and on such terms as may 
be agreed, undertake to perform on behalf of a Province or 
Federated State, or on behalf of Burma, functions similar to 
those which he performs on behalf of the Federation. Thus, 
after the establishment of the Federation, the High Commis¬ 
sioner will continue to perform the same functions as he has 
been doing hitherto, but he will be placed under the control 
of the Governor-General exercising his individual judgment 
and not under the exclusive control of the Federal 
Government. 


(ii) Amendment of the Constitution 

The new constitution of India is extremely rigid. It has 
been described as ‘ a fixed plan of government, permanent andvy 
unalterable, unless it is changed by a future British Parlia¬ 
ment.’ But even a future British Parliament cannot (or at 
least, will not) change certain parts of it which affect the 
accession of the States. It cannot, for instance, transfer any 
of the reserved subjects to the control of the Federal ministers 
and Legislature, without the consent of each individual 
Federated State. Paramountcy is placed outside the consti¬ 
tution and the Indian Princes claim that Paramountcy should 
remain in perpetuity with the British Crown and should never 
be transferred to the Federal Government. If Paramountcy is 
to remain * irrevocably and in perpetuity the prerogative of 
the Crown,* it necessarily follows that the army must for ever 
be under the control of the Governor-General in his discretion 
to enable the Crown to afford protection to the States against 
any internal commotion. If the defence of India is to remain 
for ever a reserved subject, India of course can never hope to 
attain the status of a Dominion. It is indeed for this reason that 
no such hope is held out in the new Act even by way of a 
Preamble. The Declaration of August 20, 1917 which was 

enacted as a Preamble to the Act of 1919 and the interpreta¬ 
tion put upon that Preamble by Lord Irwin in 1929 on the 
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authority of the government of the day were re-affirmed by the 
Secretary of State as still binding on the British Government 
and Parliament. He therefore left the Preamble to the Act of 
1919 unrepealed, eventhough the whole of that Act was re¬ 
pealed. But he refused to include as a Preamble to the Act 
of 1935 a definite statement of policy as that contained in 
Lord Irwin's declaration of 1929—that ‘ the natural issue of 
India's constitutional progress is the attainment of Dominion 
Status/—since this was but an interpretation of the pledge 
contained in the 1919 Preamble and ‘ there is, therefore, no 
need to enshrine in an Act words and phrases which would add 
nothing new to the declaration of the Preamble.’ ‘ In saying 
that we stand by our pledges ’ he declared, ‘ / include, of 
course, not only pledges given to British India, but also ovr 
engagements with the Indian States.* 

Constitutions grow and change not only by means of foimal 
amendments but also by the development of usages and con¬ 
ventions. Such a development is made extremely difficult, if 
not impossible, under the new constitution. In the case of 
the Dominions, the Acts of Parliament merely define the main 
outlines of the constitution and leave much to be determined 
by conventions and constitutional practice. Tliis is especially 
the case with regard to the relations between the executive 
and the legislature. The Governor or the Governor-General 
is entrusted with the executive authority of the Dominion. He 
is provided with a council of ministers to aid and advise him 
in the discharge of his duties. He is given guidance in his 
Instrument of Instructions as to the way in which he has to 
conduct himself in relation to his ministers. In the early days, 
he may be instructed not to accept the advice of his ministers 
in certain essential matters. But gradually, as the Dominion 
grows into maturity and full nationhood, these restrictions are 
removed one after another by changes rnade in the Instru¬ 
ment of Instructions by His Majesty on the advice of the 
gfovernment of the day. hull responsible government is thus 
established, without the need of any formal amendment by 
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Parliament. But in the case of India, a different procedure is 
followed. The Act of Parliament defines in minute detail the 
various parts of the constitution and in particular, the relations 
between the Governor or the Governor-General and his 
ministers. It lays down in great detail the functions to be 
exercised by him in his discretion even without consulting his 
ministers and in his individual judgment even after consulting 
them. The Instrument of Instructions issued by His Majesty 
to the Governor or the Governor-General cannot of course be 
inconsistent with the provisions of the Act. It cannot there¬ 
fore direct him to act on the advice of his ministers where the 
Act requires him to act in his discretion or individual judg¬ 
ment. Full responsible government cannot therefore be 
established in the case of India as it has been in the case of 
the Dominions, merely by changes made in the Instrument of 
Instructions and without any formal amendment of the Act by 
Parliament. The part played by the Instrument of Instruc¬ 
tions in the development of the Indian Constitution is thus 
extremely limited. As we have already seen, it is used mainly 
to explain to the Governor or the Governor-General the mode 
of exercise of the special responsibilities with which he is 
entrusted by the Act. But, as explained by the Joint Com¬ 
mittee, there is still some scope for certain small changes being 
effected by this means. * Thus, ministers would have no 
constitutional right under the Act to tender advice upon a 
matter declared by the Act to be within the Governor’s own 
discretion ; but the Governor could in any event, and doubt¬ 
less often would, consult them before his own decision was 
made ; and if at some future time it seemed that this power of 
consultation might with safety be made mandatory and not 
permissive, we can see nothing inconsistent with the Act in 
an amendment of the Instrument of Instructions for such a 
purpose.’ But to make even such small changes not easy or 
possiblet it is provided in the Act that the Secretary of State 
shall lay before Parliament the draft of any Instrument of 
Instructions (including any Instrument amending or revoking 
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an Instrument previously issued) which it is proposed to recom¬ 
mend to His Majesty to issue to the Governor-General or 
Governor and no further proceedings shall be taken in rela¬ 
tion thereto except in pursuance of an address presented to 
His Majesty by both Houses of Parliament praying that the 
Instrument may be issued. Thus, even for the smallest changes 
in the constitution, the approval of the House of Lords is 
/ made as much necessary as that of the House of Commons and 
the House of Lords of course has never been particularly dis¬ 
tinguished for its sympathy or breadth of vision in matters 
concerning India. 

Provision is made in the Act empowering His Majesty 
in Council with the approval of both Houses of Parliament to 
make adjustments or modifications in the Act in regard to 
certain matters of minor importance on the request of any of 
the legislatures in India. These are: (a) any amendment 

relating to the size or composition of the chambers of the 
Federal Legislature, or to the method of choosing or the quali¬ 
fications of members of that Legislature, not being an amend¬ 
ment which would vary the relative size of the two Houses or 
the proportions of seats allotted in them to British India and 
Indian States respectively ; (f>) any amendment relating to the 
number of chambers in a Provincial Legislature, or the size 
or composition of the chamber, or of either chamber, of a 
Provincial Legislature, or to the method of choosing or the 
qualifications of members of a Provincial Legislature ; (c) any 
amendment providing that, in the case of women, literacy 
shall be substituted for any higher educational standard for the 
time being required as a qualification for the franchise, or 
providing that women, if duly qualified, shall be entered on 
electoral rolls without any application being made for the 
purpose by them or on their behalf ; and (d) any other amend¬ 
ment of the provisions relating to the qualifications entitling 
persons to be registered as voters for the purpose of elections. 

The procedure prescribed in the Act is very elaborate. 
Resolutions must be passed by the Federal or Provincial 
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Legislature on motions proposed in each chamber by a minis¬ 
ter on behalf of the council of ministers ; then, an address 
must be passed in like manner, and presented to the Governor- 
General or Governor for submission to His Majesty praying 
that His Majesty may be pleased to communicate the resolution 
to Parliament ; and within six . months after the resolution is 
so communicated, the Secretary of State must lay before both 
Houses of Parliament a statement of any action which it may 
be proposed to take thereon. The Governor-General or 
Governor, in forwarding any such resolution and address, is 
required to transmit therewith a statement of his opinion on 
the proposed amendment, its effect on any minority, the views 
of that minority and whether it is supported by a majority of 
the representatives of that minority in the Legislature, and 
this statement must be laid before Parliament. The above 
procedure will not however come into force, except in the case 
of any amendment mentioned in class (c) above, until the 
expiry of ten years—in the case of a Provincial Legislature, 
from the inauguration of Provincial Autonomy and in the case 
of the Federal Legislature, from the inauguration of the 
Federation. 

His Majesty in Council may however make any of the 
above amendments at any time and even without any address. 
But if no such address has been submitted to His Majesty 
before the draft of any proposed Order is laid before Parlia¬ 
ment, the Secretary of State must take such steps as His 
Majesty may direct for ascertaining the views of the Govern¬ 
ments and Legislatures affected, the views of any minority 
likely to be affected, and the attitude of the majority of the 
representatives of that minority in the Legislature concerned. 
No such amendment affecting the representation of any State 
in the Federal Legislature is to be made without the consent 
of the Ruler of the State affected by it. The draft of every 
such proposed Order must be laid before both Houses of 
Parliament and no further proceedings shall be taken in rela¬ 
tion thereto except in pursuance of an address presented to 
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His Majesty by both Houses of Parliament praying that the 
Order may be made either in the form of the draft or with 
such amendments as may have been agreed to by resolutions 
of both Houses. In and through all the complicated proce¬ 
dure detailed above, one may discern faintly the kind of self- 
determination that has been conceded to India under the Act 
of 1935. 


6. The Present and the Future 

Provincial Autonomy was inaugurated on the Ist of ApriU 
1937, At the elections held in January and February, the 
Congress was returned with huge majorities in six of the eleven 
Provinces, viz., Madras. Bombay, the United Provinces, the 
Central Provinces, Bihar and Orissa. On the advice of 
Mahatma Gandhi, the All-India Congress Committee, at its 
meeting at Delhi on March 18th, adopted a resolution permit¬ 
ting the acceptance of office by the Congress. ‘ provided the 
leader of the Congress party in the legislature is satisfied and 
is able to state publicly that the Governor will not use his 
special powers of interference or set aside the advice of his 
ministers in regard to their constitutional activities.’ In the 
last week of March, when invited by the Governor to assist 
him in forming a ministry, the leader of the Congress party in 
each of the six Provinces intimated to him that he could only 
accept the invitation on the condition that he received the 
assurance which had been laid down in the resolution passed by 
the A. 1. C. C. The Governor explained to him that it was not 
possible for him to give any such assurance as that would be 
inconsistent with the provisions of the Government of India 
Act, 1935 and the Instrument of Instructions issued to him by 
His Majesty and assured him that ‘ he could rely upon receiv¬ 
ing all possible help, sympathy and co-operation within the 
four corners of the Act in the event of his forming a ministry.* 
But this did not satisfy the Congress leaders who therefore 
refused to form the ministries. On the Ist of April, the 
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Congress declared a hartal throughout the country as a protest 
against the inauguration of the new constitut’on. But the 
Governors were able to prevail upon certain public-spirited 
individuals to form ‘ interim min’stries ’ in these Provinces, 
pending further negotiations with the Congress. The forma¬ 
tion of the interim ministries was a sure indication that India 
had not yet attained that ‘ cohesiveness of purpose and acti¬ 
vity * which is the dominant characteristic of a Nation. 

The special responsibilities of the Governor under the 
Act of 1935 are not very different from those under the Act of 
1919 and we have seen in an earlier chapter how the Governor 
violated the spirit of the constitution by overruling the ministers 
in matters of petty detail. Eyen so spirited a minister as Mr. 
Chintamani confessed before the Reforms Enquiry Committee 
that he was able to gain his point in matters of importance 
only by using the threat of resignation, but he was forced to 
put up with such interference in matters of detail, as he could 
not obviously make use of that threat in such a case. It was 
indeed this which Mahatma Gandhi had in mind when he 
advised the Congress to demand the assurance. * I prefer an 
honourable deadlock * he said, ‘ to dishonourable daily scenes 
between the Congressmen and the Governors.* He explained 
that ‘ the assurance contemplates non-interference and not 
non-dismissal of the Cabinet.’ Resignation by the ministers or 
dismissal of the Cabinet by the Governor are weapons which 
could be used by either only in the last resort and so he wanted 
that in case of a difference of opinion between the Governor 
and his ministers, the Governor should dismiss the ministry 
and assume the responsibility for the consequences of his act 
rather than that ministers should resign, for in such a case the 
Governor would not lightly overrule his ministers. He declared 
that what the Congress asked for was therefore not an impos¬ 
sible condition, but one which could be easily accepted by the 
Governors. There was no intention whatever to lay down a 
condition whose acceptance would mean even the slightest 
abrogation of the constitution. * Have I not heard Sir Samuel 



402 FEDERATION AND PROVINCIAL AUTONOMY 

Hoare and other ministers saying in so many words that 
ordinarily the Governors would not use their admittedly large 
powers of interference? 1 claim that the Congress formula 
asked for nothing more/ On the 26th April. Mr, R. A. 
Butler, the Under-Secretary of State for India, made the follow¬ 
ing statement in the House of Commons in answer to a 
question : 

I observe from the recent statement made as regards 
the intention of the Congress resolution that the 
main apprehension appears to be lest the Gover¬ 
nors should use their special powers for detailed 
interference in the administration. Let me make 
it plain that the Government have no intention of 
countenancing the use of special powers for other 
than the purposes for which Parliament intended 
them. It is certainly not their intention that the 
Governors by a narrow or legalistic interpretation 
of their own responsibilities should trench upon 
the wide pov«^ers which it was the purpose of 
Parliament to place in the hands of the ministers 
and which it is our desire that they should use in 
furtherance of the programmes they have 
advocated.’ 

On the 21st June, His Excellency the Viceroy Lord Linlithgow 
in a message to India declared that ‘ there is no foundation for 
any suggestion that a Governor is free, or is entitled, or would 
have the power, to interfere with the day-to-day administration 
of a Province outside the limited range of the responsibilities 
specially confined to him.’ ‘ These special responsibilities ’ he 
continued, ‘ are restricted in scope to the narrowest limits pos¬ 
sible. Even so limited as they are, a Governor will at all times be 
concerned to carry his minsiters with him, while, in other 
respects in the held of their ministerial responsibilities, it is 
mandatory on a Governor to be guided by the advice of his 
ministers, eventhough, for whatever reason, he may not himself 
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be wholly satisfied that that advice is in the circumstances 
necessarily and decisively the right advice/ His Excellency 
pointed out that differences between the ministers and the 
Governor in the field of the latter’s special responsibilities might 
arise not only in matters of major importance but also in matters 
of comparatively minor importance and it was therefore not 
advisable to bind the Governor by means of a convention to 
dismiss his ministry on every such occasion. He said that re¬ 
signation or dismissal was to be resorted to only in case of a 
serious disagreement. ‘As between resignation and dismissal, 
normal constitutional practice leans very heavily indeed to the 
side of resignation. Resignation is more consistent with the 
self-respect of a ministry and is an effective public indication of 
the attitude of ministers towards the action of a Governor.’ 
These statements, though not entirely satisfactory to the 
Congress, went far to meet their demand for an assurance. The 
Congress Working Committee, therefore, at its meeting at 
Wardha on July 7th passed a resolution permitting the accep¬ 
tance of office. The Interim ministries resigned at once and 
thus extricated themselves from a position which was daily be¬ 
coming more and more intolerable to them. In about the middle 
of July, Congress ministries were formed in all the six Provinces. 
More recently, a Congress ministry has been formed in the 
North-West Frontier Province also. Thus the Congress is now 
in office in seven out of the eleven Provinces. 

Within a brief period of less than one year, there have 
occurred in the Congress Provinces three constitutional crises 
which have however been settled amicably. In December 
1937, it was published in the papers that Mr. W. B. Brett, Chief 
Secretary to the Government of Bihar, had issued a circular 
directing district officers to disregard orders emanating from, 
or purporting to come direct from, the ministers, unless these 
were duly signed by one of the Permanent Secretaries. The 
Prime Minister of Bihar, Mr. Sri Krishna Sinha, it was rumoured, 
was determined to resign, if the Governor did not support him 
in taking a strong line of action in the matter. Subsequently, 
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Mr. Brett explained to the Premier that the circular had been 
issued by him in his private capacity m answer to inquiries 
made by certain district officers and that he deeply regretted 
that he should have caused embarrassment to the ministry. The 
Bihar ministry accepted this explanation and issued orders that 
no Secretary should in future issue a letter attempting to ex¬ 
plain or interpret Government orders or procedure without 
reference to the Government. On 15th February 1938 arose 
crises of a more serious character in Bihar and the United 
Provinces on the question of the release of political prisoners. 
This had been an important item in the elect’on programme of 
the Congress. Some prisoners had been released during the 
past six months, but the progress of the work had been extreme¬ 
ly slow, owing to the insistence of the Governors to examine 
each individual case on its own merits. The ministers at last 
lost patience and ordered the release of all the remaining 
prisoners at once. The Governors of Bihar and the United 
Provinces, under instructions from the Governor-General under 
Section 126 (5) of the Act, expressed their inability to agree to 
the issue of these orders, as they might affect the peace and 
tranquillity of the other Provinces. Thereupon, the Premiers 
of the two Provinces, Mr. Sri Krishna Sinha and Pandit Govind 
Ballabh Pant tendered their resignations. The Viceroy issued 
a statement on 22nd February declaring that the Governors 
were always ready and willing to examine individual cases, 
but they were against an immediate and general release of all 
the political prisoners. The Congress under the guidance of 
Mahatma Gandhi acted with a commendable degree of moder¬ 
ation in localising the crises and not making them an All-India 
issue. In the course of the next week, the Governors and the 
Premiers of the two Provinces arrived at an agreement, which 
was an unqualified victory to the Congress. In the joint state¬ 
ments issued by them, the Governor and the Premier of each 
of these Provinces assured the public that ‘ there is no reason 
to fear any usurpation of, or interference with, the legitimate 
functions of the responsible ministers. We are both desirous 
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of maintaining healthy conventions and with goodwill on both 
sides we hope we will succeed/ The next ministerial crisis 
arose over the appointment of Mr. Dain, Revenue Commissioner 
for Orissa, as Acting Governor in the place of Sir John Hubback, 
the Governor, who intended to go on leave early in May, A 
subordinate of the ministry was thus to be elevated to the 
position of a Governor under whom the ministry would have 
to serve. The Orissa ministry under Premier Biswanath Das 
protested against this as highly derogatory to their dignity and 
threatened to resign if their protest went unheeded. Mahatma 
Gandhi issued a statement on April 29th calling upon the 
authorities concerned to undo the mistake before it was too 
late. At the very last moment on the 4th of May, Sir John 
Hubback announced that he cancelled his leave and thus 
averted a serious crisis. The Congress thus again won a signal 
victory. As a consequence of all these crises, some important 
conventions have been established which have made respon¬ 
sible government in the F^rovinces much more a reality than 
at one time it was thought to be. 

Provincial Autonomy is thus working on the whole satis¬ 
factorily and preparations are being made for the introduction 
of the Federal Part of the Act in the course of the next year. 
All parties and political organisations in the country have been 
unanimous in condemning this strange and ultra-reactionary 
type of Federation. The Congress has expressed its determina¬ 
tion to resist the introduction and working of it with all the 
force at its command. It is not known what particular methods 
it would adopt for combating it. Mr. Subhas Chandra Bose, 
in one of his recent speeches, asked the people to be prepared 
for another non-violent fight. We hope that this is only his 
personal opinion and not the collective opinion of the Congress. 
It is disastrous for the Congress and the country to embark 
upon another civil disobedience movement in the near future. 
It would Involve a complete breakdown of Provincial Auto¬ 
nomy and a serious set-back to all the beneficial, social and 
economic legislation undertaken by the Congress ministries 



406 FEDERATION AND PROVINCIAL AUTONOMY 


for the amelioration of the condition of the masses. It is 
moreover unnecessary, since the successful working of respon¬ 
sible government in the Provinces has already generated 
forces which are sure to bring about peacefully a complete 
transformation of the oligarchical government at the Centre 
into a full-fledged democracy in the course of the next ten or 
at most twenty years. 

The Indian States occupy the key position in the Indian 
Federation. So long as they continue to be autocratic, it is 
not possible for India to secure Dominion Status or full respon¬ 
sible government at the Centre. But the Indian States are not 
likely to remain permanently autocratic. The introduction of 
provincial autonomy in British India has already had its effect 
on the people of the stales. They are everywhere organising 
themselves and demanding their rulers to introduce respon¬ 
sible government in their respective states. The democratic 
movement is now in full swing in Mysore, Travancore and 
Cochin. The demands of the people have been met with 
severe repression in Mysore and Travancore, while Cochin 
under the able guidance of its liberal Dewan, Sir R. K. Shan- 
mukham Chetti, has already established a dyarchical form of 
government modelled on the Government of India Act, 1919. 
The people of the states can count upon the active support of 
the people of British India and at least the passive sympathy 
of the British Government in their struggle against autocracy. 
Sir C. P. Ramaswami Aiyar, at present Dewan of Travancore, 
deserves our sincere thanks for having been instrumental in 
clearing away one great constitutional difficulty. In his 
address to the Travancore Legislative Assembly on 2nd 
February, 1938, he pointed out that under a responsible form of 
government, the Maharaja would not be able to discharge his 
obligations in relation to the treaties with the Paramount 
Power and it was therefore not possible for him to grant 
responsible government to his people except with the active 
concurrence of the Paramount Power. This was made the 
subject of a question in the House of Commons. Earl 
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Winterton, replying on behalf of the Under-Secretary of State 
for India, said on February Zlst: 

It is not the policy of the Paramount Power in ordinary 
circumstances to intervene in the internal adminis¬ 
tration of full-powered States. In particular, 1 
can assure Capt. Heilgers that the Paramount 
Power Would certainly not obstruct the proposals 
for constitutional advance initiated by a ruler. 
The consent of the Paramount Power has not 
been required before such advances had been 
approved by the various Princes, nor so far as 1 
am aware has it been sought in such matters. 
The Paramount Power would in ordinary circum¬ 
stances confine itself to tendering advice when 
consulted.’ 

It is therefore no longer possible for the Rulers and their 
Dewans to shift their responsibility on to the shoulders of the 
Paramount Power in this matter. The agitation in the states 
is sure to force one Ruler after another to grant responsible 
government to his people. It is only a question of time. It is 
therefore the duty of the Indian National Congress and other 
political organisations in British India to accelerate this inove- 
rnenl by their active support. 

When responsible government is established in a large 
majority of the Indian Stales, most of the objectionable 
features of the Indian Federation will vanish like mist before 
the sun. There will then be no need for the exercise of para- 
mountcy over the Indian States and when paramountcy dis¬ 
appears, the objection of the states to the transfer of defence 
to the Federal Government also disappears. The govern¬ 
ments of the states will then agree without much difficulty to 
surrender to the Federation the same range of powers which 
it now possesses in relation to the Provinces. The represen¬ 
tatives of the states in the Federal Legislature will then be 
elected by their people. It will be possible to develop parties 
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on national lines embracing both British India and the states. 
The partial responsibility at the Centre which is now but 
nominal will then become real and effective. After a period 
of ten years* on the request of the Federal Legislature* the 
Federal Assembly will come to be elected directly by the 
people and the Council of State indirectly by the provincial 
and state legislatures. The impact of democracy both at the 
Centre and in the parts will force Great Britain to concede 
full responsible government at the Centre and Dominion 
Status to India. 

It may be noted here that the communal problem is not 
such an insuperable obstacle as it is sometimes made out to 
be, to the attainment of full self-government by India. All 
the demands of the Muslims have been fully satisfied by the 
establishment of Provincial Autonomy and Federation. The 
Communal Award has been extremely favourable to them and 
it cannot be scrapped, however disadvantageous it may be to 
the majority community, except with the consent of the 
minorities. It is however necessary for the proper functioning 
of democracy that separate electorates should be replaced by 
joint electorates with reservation of seats for the minorities. 
We hope that such an agreement will be arrived at in the near 
future between the Hindus and the Muhammadans and other 
minority communities in our country. 

No one in India is opposed to the principle of Federation. 
It has been for long the ideal and aspiration of Indian Nation¬ 
alism. Everybody welcomes that idea as it unites the people 
of British India and the people of the states under one com¬ 
mon national government. The opposition is therefore to the 
particular type of Federation which is embodied in the Act of 
1935. This is devised by the British to fetter the further pro¬ 
gress of responsible government in India. But it can be so 
worked by the people as to make it impossible for the British 
to withhold any longer the grant of full responsible government 
to our country. The Act of 1935, with all its defects, has 
however this one merit—that it opens for India the prospect ol 
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peaceful constitutional development in future. The Indian 
National Congress should therefore work and not try to wreck 
the Federal constitution. It must settle down to constructive 
work and eschew all ideas of direct action. Non-co-operation 
and civil disobedience movements have no doubt still their 
own use and value in the Indian States, but not in British 
India. The Congress must give up its policy of benevolent 
neutrality and non-interference with regard to the states and 
must actively help the people of the states in achieving self- 
government at an early date. It must rouse the masses of 
India to a sense of their rights and unite all classes and com¬ 
munities in the country in opposition to British imperialism. 
This policy is sure to win for India Swaraj or self-government 
within a couple of decades. India will then rank as an equal 
partner with the other Dominions in the British Commonwealth 
of Nations. 
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